GLOBAL PERSPECTIVES 2 ’I
ON LEGAL HISTORY

PETER COLLIN
AGUSTIN CASAGRANDE (EDS.)

Law and Diversity:
European and Latin American
Experiences from a

Legal Historical Perspective

Vol. 1: Fundamental Questions

Peter Collin

German Discourses on Autonomy from the
Beginning of the 19th Century Until Today
| 547-567

MAX PLANCK INSTITUTE
FOR LEGAL HISTORY AND LEGAL THEORY



Peter Collin

German Discourses on Autonomy from the
Beginning of the 19th Century Until Today

What does diversity have to do with autonomy? First of all, autonomy is a
mode of the “decentralized production of law’," i.e. it generates diversity
within the legal system. Second, autonomy refers to social diversity; it marks
social differences in a normative way. In order to determine the significance
of autonomy and its significance for diversity within the legal system, how-
ever, one must first realize that the law can deal with social differences in a
variety of ways. In modern legal systems, it is primarily the state legislature
that anchors social differences in law. This can take the form of special legal
orders that provide for particular constellations of rights and obligations for
certain functionally defined groups, e.g. for military personnel, civil serv-
ants, workers, merchants, craftsmen, etc.,> or by granting special rights to
certain ethnic groups.® Social boundaries can, however, also be marked in
legal normative terms by the legal determination of disadvantages which are
eliminated or at least mitigated by the law. This turns social differences into
legal differences. Examples include: male/female, young/old, disabled/
non-disabled.

Bearers of autonomy rights also operate within a special legal order. Yet,
they are difficult to integrate into the scheme described above, in which the
persons concerned are objects of a legal distinction and its legal consequenc-
es. In the case of autonomy, in contrast, those affected are active subjects. The
groups themselves, that is, the concerned parties, develop their own charac-
ter in a normative way. In modern Western states, this creates a tension with

BacHMANN (2006) 182.

In Germany: Soldatengesetz (Law on Soldiers); Beamtenstatusgesetz (Law on the Status of
Civil Servants) and Beamtengesetze des Bundes und der Linder (Law on Civil Servants of the
Bund and the Laender); Handelsgesetzbuch (Commercial Code); Handwerksordnung (Crafts
Code).

In Germany, for example: Gesetz iiber die Ausgestaltung der Rechte der Sorben/Wenden im
Land Brandenburg (Law on the Development of the Rights of the Sorbs/Wends in the
Federal State Brandenburg).
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the state’s legislative monopoly. This tension explains the special character of
the legal discourses on autonomy in Germany. Another peculiarity of the
German debate is that autonomy as a legal concept was only rarely used
when the rights and competences of bigger territorial units, such as prov-
inces and the individual German states,* were under discussion. Hence,
there are also striking differences with respect to the debate about autonomy
in other countries.

1 Autonomy as a legal concept

1.1 Demarcations

First of all, autonomy is not a specific legal concept. The term is equally at
home in the language of politics, economics, art or morality. But even if it is
used as a legal concept, different dimensions of meaning can be distin-
guished. A distinction must be made between a descriptive, a programmatic
and a legal-normative use.” Used descriptively, autonomy functions as a
collective term for various forms of legally guaranteed spheres of freedom
and independence. In this context, reference is made to legal phenomena,
but no legal consequences are associated with the use of the term. Here, it is
also possible to use it as a key jurisprudential term that bundles together
certain legal phenomena, emphasizes common characteristics, and is a sig-
nificant influence in current law and /or its future development.® As a pro-
grammatic concept, the concept of autonomy has a legal-political function.
By demanding more autonomy, one refers to a possible future state; it is a
use of the term de lege ferenda.

Used in a legal normative sense, the concept of autonomy is applied in
order to assert certain legal consequences. This can be done in different ways.
On the one hand, a competence can be asserted: Anyone who says that a
certain legal subject is a bearer of autonomy is claiming that this legal subject
is entitled to certain rights. On the other hand, it can be an assignment of
characteristics with legal relevance: Anyone who says that autonomy is a

An important exception is Paul Laband, who regarded only the individual German states
as bearers of autonomy; for his conception see Kremer (2012) 22 ff.

Also in the sense of differentiation, albeit in a slightly different way (autonomy as a
guiding principle, ordering mechanism or dogmatic figure): Bumke (2017) 8.
BuMke/ROTHEL (2017).
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source of law (Rechtsquelle) is claiming that the relevant norms have the
quality of law. While both uses were often linked to one another, they were
not completely congruent. Autonomy as a source of law referred to law-
making, whereas autonomy claimed as a competence could also mean the
competence to apply the law.”

The German debate on autonomy as a legal term as it developed in the
19th century, however, was primarily concerned with the autonomy of law-
making.® Initially, it was necessary to establish the position of autonomy in
relation to private autonomy — this sharp distinction between “autonomy”
and “private autonomy” also marks a difference to the contributions of
Agustin Casagrande and Michele Pifferi. The differentiation was made on
the basis not of the criterion of bearer, where private autonomy is granted to
individuals and autonomy to collective actors (any such differentiation
would break down because private autonomy can also be exercised in col-
lective form), but of the rights associated with it: Private autonomy was to be
equated with the authority to selfdetermine the application of law,
autonomy was tantamount to self-determined law-making. Even though it
still took well into the 20th century for a fixed conception of private
autonomy to emerge,” the distinction itself had finally prevailed by the
end of the 19th century.'

But there is still another understanding of autonomy that needs to be
distinguished, namely, autonomy as a means of regulating ethnic and reli-
gious diversity,'" i.e. as a basis of competence for the selfadministration of
certain ethnic groups within a state characterized by ethnic and religious
differences. Though not in Germany itself, this understanding of autonomy
was nevertheless to be found in German-speaking countries, that is, in the
multi-ethnic and multi-religious Habsburg Empire. In this context, the con-
cept of autonomy was also used as a legal concept.'* From an ethnic point of
view, Germany differed from the Habsburg Empire in being largely homo-

More detail on this, CoLLIN (2014).

Another use of “autonomy”, as found in the work of Lorenz von Stein, will be discussed
later.

BACHMANN (2006) 182 f.

MEDER (2009) 80 f.; for details on this debate: Horer (2011).

On this issue — albeit, in relation to individual, non-group autonomy — FoBLETS (2017).
StourzH (1985) 105 ff.; in a contemporary perspective see, for example, SCHWICKER (1870);
Anonymus (1902).
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geneous. Although some ethnic minorities (above all Danes, Sorbs, Poles)
also lived in the territory of Germany, they only settled in relatively small
areas or were part of a mixed population within one area. Whenever special
rights were debated in those cases,'® the term autonomy was not employed
as a legal term. As far as religious differences were concerned, the individual
German states were by and large religiously homogeneous (apart from the
differences between the Christian denominations in larger German coun-
tries such as Prussia). This means that the problem of religious diversity did
not arise there in the same way as it did in the Habsburg Empire."* More-
over, the autonomy of the churches®® did not refer to the regulation of
religious diversity within a state, but rather to the relationship of the church
to the state.’® Two religious groups, namely the Jews and the Huguenots,
the descendants of those French Calvinists who had found refuge in Ger-
many, were an exception. They had been granted numerous privileges, and
these are occasionally treated in today’s research literature under the heading
of autonomy."” However, these privileges were abolished at the beginning of
the 19th century and - to the best of our knowledge — were not discussed by
contemporary jurisprudence under the concept of autonomy.

1.2 Range of variation of autonomy as a legal concept

Although the term “autonomy” had already established itself in law in the
early modern period, it had not yet become a legal concept with firm con-
tours. What emerges is an inconsistent and rather unspecific use of terms.®
The term first secured an established place in jurisprudential debate — in the
sense of a legal concept related to a certain social group — at the end of the
18th century in connection with the autonomy of the high nobility." How-
ever, autonomy did not denote the legislative power of the high nobility over

For example ELLE (2010).

In the 16th century, the term autonomy in the sense of “freedom of belief” (Glaubensfrei-
heit) had been used in connection with confessional disputes, but this use of the term had
been abandoned in the course of the early modern period, ScaweMMER (2005) 319.
PrizER (1834) 726f.

HarpTwiG (1997) 376 f.

For example, AscHE (2010); BATTENBERG (2010).

Rezss (1902) 5 ff.; Hauc (1961) 4fF.

SCHAFER (2008) 648.
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its subjects — this resulted from territorial sovereign rights*® — but rather its
authority to fix its own law internally, i. e. within the context of the family.
This impinged on both questions of public law (e.g. succession to the
throne, regency, title) and matters of private law, essentially, family law
and inheritance law. The generally applicable — mostly Roman - family
and inheritance law did not meet the requirements for the stable mainte-
nance of the ruling dynasty and because of the necessity of the participation
of the Estates, these family issues could not be entrusted to the ‘normal’
legislature.

Rather, it was assumed — even if controversial — that a special tradition of
German law was decisive in the regulation of these matters.”" Even if such
rationales changed in many respects over the course of the 19th century, as
they adapted to the altered constitutional framework conditions®* and were
disputed by influential jurists** — the “autonomy of the high nobility”
(Autonomie des Hochadels) created a type exhibiting essential characteristics
that were also deemed crucial for forms of autonomy in different spheres. At
the same time, however, lines of tension became visible that were to shape
the debate about the concept of autonomy in the period that followed:

— Was autonomy a private law or a public law legal institution?

- Did autonomy embody an original or derivative competence?

- Did autonomy only confer leeway within the dispositive state law or
could it derogate state law?

— Were norms that arose on the basis of autonomy only binding on those
directly involved in the act of norm-setting or were they also binding on
other persons?

— Which groups were entitled to autonomy?

In general, it can be said that the debate enjoyed its heyday in the 19th cen-
tury. The concept of autonomy was a fixture in legal encyclopaedias** and in
the chapters on “sources of law” in legal textbooks.>® This already points to a
certain thematic perspective: autonomy was treated primarily as a source of

StoLLE1s (2012) 170 fF.

Mizia (1995) 149 ff.

In detail GorTwaLD (2009).

GERBER (1854) 51fL.; for a brief overview on the disputed points, OERTMANN (1905) § ff.
For example WiLpa (1839); Prizer (1834); BRUNNER (1875).

See on this KREMER (2012) 9 ff.
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law (alongside other sources of law such as legislation and custom). Within
the jurisprudential subdisciplines or directions, the attention paid to auto-
nomy was distributed differently. It had a prominent place — because of the
origin attributed to it in German law?® — in the discipline of German private
law (Juristische Germanistik). It also attracted attention in the branch focusing
on Roman private law (juristische Romanistik), although there it was treated
with greater scepticism. It found its way too into the scholarship of public
law, but it is striking that it met with considerable resistance among the
most important public law scholars of the time: Gerber completely rejected
the use of the term.*” As he had already made very clear in his previous trea-
tises on private law,?® he did not classify such acts as a form of law-making,
but rather as the application of law. Laband accepted the use of this term on-
ly within a very narrow scope of application.”® Administrative law also in-
cluded autonomy in its doctrine of legal sources, although in some cases with
a clearly etatist emphasis;>® however, here, too, opinion was not uniform.>'

The question as to which legal subjects could be considered bearers of
autonomy also gave rise to a broad spectrum of opinions, which entails
taking into account different assumptions regarding the prerequisites and
scope of autonomy. On a narrow view, it could be argued that only the
houses of the high nobility (in the form of their house laws [Hausgesetze])
as well as the cities of Wismar and Rostock, which enjoyed a privileged status
based on older rights, were able to produce law that derogated from state
laws and was free of state confirmation.** Beyond that, opinions were
divided over the extent to which municipalities, non-municipal corporations
or even private associations could be holders of autonomy; in some cases, the
concept of autonomy was even mobilized in order to grant railway compa-
nies the right to produce law-equivalent rules*® so that they could lay down
more favourable liability conditions that deviated from state law.>*

See only PucHTA (1828) 159.

GERBER (1865) 56 fn. 3, 137 fn. 1; see also KREMER (2008) 177 f.

GERBER (1854).

See in detail II. 2.

See in detail II. 2.

KREMER (2012) 27 f.

For a summary of the probably prevailing opinion, Reiss (1902) 8 ff. with further refer-
ences.

See, for example, GoLpscHMIDT (1860) 362.

PoHLHAUSEN (1978) 66 ff.
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Finally, there was an equally broad spectrum of opinions on the issue of
the extent to which autonomy required state intervention — in other words,
whether autonomy was an original or a derivative power, i.e. a power
derived from state authorization. There were various possibilities here:
autonomy that did not require any state involvement at all; autonomy that
required state recognition but only with a declaratory effect; autonomy that
required constitutive state recognition; autonomy that was granted by the
state. Grosso modo, a liberal view tended towards a rather minimal share of
state participation, while an etatist view favoured greater state dependence.
In the 20th century, this dispute was of little consequence, the prevailing
view being that only autonomy granted by the state was legitimate.

However, this description only provides a rough overview, which does
not yet sufficiently show the importance attached to autonomy in the legal
system and the theoretical and conceptual ideas behind it. This will be
explained in what remains of this chapter as it concentrates on a selection
of threads in the debate and thematic emphases which give particularly clear
expression to the political and legal normative dimensions of autonomy.

2 Debates and perspectives

2.1 Autonomy and cooperative theory (Genossenschaflstheorie)

The debate about the legal institution of autonomy was initially focused on
the discipline of German private law, i.e. in that branch of scholarship that
dealt with legal institutions that had not arisen from Roman law, but were
assigned to a specific tradition of German law. This did not mean that
Roman law jurisprudence (juristische Romanistik) ignored this topic.>® Never-
theless, Germanic jurisprudence was able to combine the discussion about
autonomy with a specific approach that allowed autonomy to be established
as a central legal institution. The starting point was the cooperative concept
provided by legal Germanistik. This will be illustrated by the considerations

MEDER (2009) 83 f. However, especially in the 1950s, authors who called for a state-free
autonomy had their say, to a large extent as an expression of the so-called renaissance of
natural law (Naturrechtsrenaissance); but it remained only a passing episode.

On the contributions of Roman law jurisprudence Meper (2009) 73 ff.; KremEr
(2012) 9 ff.
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offered by Georg Beseler, Otto Bihr and Otto von Gierke, all of whom had a
decisive influence on the development of the cooperative concept.

Georg Beseler is the authoritative founding figure of cooperative law
(Genossenschaflsrecht). Drawing on his work, this section first outlines certain
basic principles of the cooperative concept that will be key to understanding
of the following explanations. For Beseler, cooperatives are a subset of the
corporation, an association of several persons for the long-term pursuit of
certain aims.>” A corporation defines itself either territorially, in which case
it is a municipality, or not in terms of a territory, in which case it is a
cooperative. Such cooperatives include:

— federations of states, like the Deutscher Bund,

— associations of landowners for certain purposes, e. g. dyke cooperatives,

- religious associations outside the recognized national churches,

— economic cooperatives, €. g. in the form of public limited companies,

— associations for the prevention of risks (insurance cooperatives)

- and finally, the numerous associations for the pursuit of cultural, scien-
tific, artistic and economic purposes (here Beseler meant the system of
associations [Vereinswesen] that was emerging at this time).

This list is not reproduced in the subsequent literature on cooperative law in
exactly the same way. However, it does serve the purpose of illustrating the
manifold varieties of the cooperative system. It is crucial for the legal point
of view that Beseler did not limit himself to stating the existence of such
associations as a mere fact. Rather he drew a conclusion from factuality to
legal validity: Cooperatives were not only a group of people, but legal per-
sons. Thus he intervened in the famous dispute over the so-called fiction
theory (Fiktionstheorie),>® i. e. the dispute as to whether a cooperative exists as
a corporation only if it is recognized by the state.> For Beseler, a cooperative
as a legal person already obtains on the participants’ corresponding act of
constitution. Thus, however, he also recognises independent legal spheres in
addition to the state, i.e. non-state social correlations, which produce law.
This is because recognition as a legal person independent of the state corre-

BEeSELER (1843) 161.
HATTENHAUER (2000) 33 ff.
BESELER (1843) 173.
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40
41
2

43
44
45

sponds to autonomy: a right to make laws with regard to its internal organ-
isation.*

This connection between the cooperative and autonomy is also empha-
sized in later literature. Thus Bahr, a conceptual soulmate of Beseler,*! writes:

“The legal importance of the cooperative thus does not merely consist in the fact
that [...] it is regarded as a legal subject in relation to property transactions [...]; but
it also generates in its interior a peculiar area of law which has as its object the rights
and duties of the members of the cooperative as such.”*>

Bihr emphasises that this internal, state-independent norm-setting is not
only of a contract law nature — and thus the application of law — but genuine

law-making, a law-making that can draw its legitimacy from the autonomy

of the associations.®

This autonomy of associations as empowered to set “real” law is also
retained by Gierke.** However, a change can be observed in his systematic
legal classification of autonomy. Bihr classified autonomy as an institution of
“cooperative law” (Genossenschaflsrecht), which in turn - at least partially —
was a functional equivalent of public law. Gierke does not go that far.
However, he only deals with the autonomy of the cooperative in the context
of public law, making it thereby an institution of public law.** From this

BESELER (1843) 182f.

KEerN (1982) 412.

BAHR (1864) 31f.: “Die rechtliche Bedeutung der Genossenschaft besteht also nicht blof§
darin, daf§ sie [...] in Beziechung auf den Vermogensverkehr als Rechtssubjekt gilt [...];
sondern sie erzeugt auch in ihrem Innern ein eigenthiimliches Rechtsgebiet, welches die
Rechte und Pflichten der Genossenschaftsglieder als solcher zum Gegenstand hat?

BAHR (1864) 33.

GIErkE (1895) 142, 150f.

GIERKE (1873) 889: “Ein bei jeder Genossenschaft vorhandenes, wenn auch an Umfang
ungleiches Gebiet offentlicher Rechte entsteht durch das innere Leben des genossenschaft-
lichen Organismus. Das Verhaltnis einer Gesammtpersonlichkeit [sic] zu andern Perso-
nen, die ihr als Glieder eingefiigt sind, erzeugt nothwendig fiir die von der Verbindung
ergriffene Lebenssphire einen Kreis von Rechten und Pflichten, welche ein Analogon der
in Staat und Gemeinde begriindeten offentlichen Rechte und Pflichten bilden. Diese
Rechte haben daher selbst dann, wenn die Korperschaft im Ganzen nur fiir Privatrechts-
zwecke besteht, einen offentlichrechtlichen Charakter. Denn insoweit es sich um den
Aufbau eines korporativen Organismus handelt, entstehen Verhiltnisse einer Allgemein-
heit und ihrer Glieder [...]. Insbesondere hat zunichst jede Genossenschaft das Recht der
Autonomie [...J und [...] damit [...] 16st der Begriff der Autonomie sich vollkommen von
dem Vertragsbegriff als der Willenseinigung mehrerer Subjekte?
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point of view, Gierke’s concept of autonomy stands for a legislative power of
non-state actors equal to that of the state and thus for genuine legal plural-
ism. Gierke has often been perceived in this way.

However, this view needs qualification in the light of Gierke’s far more
differentiated conception of autonomy in his later work, Die Genossenschafls-
theorie und die deutsche Rechtsprechung. Initially, one can gain the impression
of a comprehensive regulatory power of the cooperative when Gierke con-
structs these cooperative communities in analogy to the state. However, the
fact that he situates the cooperative in different legal spheres already entails
some initial constraints. The distinction between “individual sphere” and
“common sphere” (gemeinhbeitliche Sphdre) is essential.*® In the individual
sphere, the members of the association and the association itself exist as
individuals with their own subjective rights; from a legal point of view,
everyone exists for themselves. The association wields no regulatory power
by means of which it could intervene in the subjective rights of the individual
members. Not only does this mean a substantial limitation of the associa-
tion’s power vis-a-vis its members, but it also represents a limitation of that
power by state law. For the subjective rights of the members usually arise
from corresponding rules of state law. Only in the common sphere or sphere
of “social law” (Socialrecht) — that sphere whose members function not as
individual legal subjects, but as elements of the totality — does the cooper-
ative enjoy comprehensive autonomy and therefore legislative power. *

A further restriction is no less important. Whereas the early Gierke routed
these parts of cooperative law to public law, he is now opts for a momentous
dichotomy: on the basis of the existing rules of positive law, he notes the
existence of some cooperatives organized under public law and others under
private law. Both types of cooperatives are entitled to autonomy — in the area
of the common sphere, i. e. social law. However, this results in different laws.
Public cooperatives are endowed with public authority; the law produced by
these cooperatives has the character of statute law.** And while private
cooperatives also produce objective law, it only holds for “their area”, that

GIERKE (1887) 174 ff.

Also drawing attention to the importance of this distinction, Bock (1994) 89.

GIERKE (1887) 168: “Die autonomische Satzung nimmt an den Eigenschaften des Gesetzes
Theil?

Peter Collin
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is, only within associations. It cannot claim a binding force equivalent to the
statute law,* and courts are not bound by it.’°

2.2 Autonomy and divided power — public law perspectives

Another perspective on the legal institution of autonomy focuses on the
question of how it parcels out state power within a state, i.e. how power
is distributed amongst different actors. This is the public law perspective. In
Germany, that distribution could be addressed both within an individual
state and, from 1871, within the state as a whole. Thus, the question was to
what extent sovereignty was conceivable within state sovereignty.

After the end of the Old Reich at the beginning of the 19th century and
the consolidation of the (partly new) states of the Deutscher Bund, only two
communities that did not fit into the arrangement of national sovereignty
remained the subject of debate within the literature. The port cities of
Rostock and Wismar enjoyed a peculiar status due to old and fiercely
defended privileges (in the case of Rostock) and guarantees from the Swed-
ish Crown, to which Wismar had belonged until 1803. They were neither
sovereign city states (unlike Hamburg) nor municipalities that could issue
their own by-laws within the framework of state laws and under state super-
vision. Rather, they were entitled to enact their own laws, even if these
deviated from state laws. The literature took this as a clear case of
autonomy.>' One could, of course, simply dismiss the autonomy enjoyed
by the North German port cities of Rostock and Wismar as utterly unique
and thus of little relevance. Yet both cities are cases where autonomy
emerged in its clearest form, namely, as the right of a non-state actor to
enact, in his own right, legal provisions that were equal in status to state
law and could even derogate it.

GIERKE (1887) 164: “ihre statutorischen Normen sind in den Augen des Staates Privatnor-
men und nehmen in keiner Weise an den publicistischen Eigenschaften der Gesetze Theil?
Also, on the result: GIERKE (1895) 151. Less clearly, by contrast, BESELER (1866) 75, who
states that “statutes, even if they have legal force (legis vicem), are not yet actual laws”
[dass “Statute, wenn sie auch Gesetzeskraft (legis vicem) haben, noch keine eigentlichen
Gesetze sind”].

GIErkE (1887) 164 fn. 2.

So summarizing the probably dominant opinion Reiss (1902) 8 ff.

German Discourses on Autonomy from the 19th Century Until Today
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Much less unequivocally subsumed under the legal institution of
autonomy was another case of shared sovereignty, the legislative law of the
individual federal states of the German Reich. The background to this is
provided by the conception of sovereignty of late constitutionalism’s leading
scholar of public law, Paul Laband. According to Laband, although the
federal states still existed alongside the German Reich as subjects enjoying
the condition of states, there could only be undivided sovereignty, and it was
held by the Reich. Consequently, the individual states were left only with
“autonomy”, an authority to legislate that belonged to their original rights.52
This conception was not self-consistent®® and deviated from the general
understanding of autonomy, which conceived of it in terms of corporate
autonomy,** i. e. as the regulatory power of entities within the state and thus
sub-state entities.*® Therefore, as a legal concept for the dogmatic description
of the regulatory powers of individual states within a federal state, this
understanding of autonomy was ultimately unable to prevail.

In contrast, the concept of municipal autonomy proved to be more dura-
ble. This in itself was nothing new. Even in older debates, municipalities had
been recognised as bearers of autonomy.*® But it was Otto Mayer who
defined municipal autonomy in accordance with modern administrative
law, thereby distinguishing it clearly from old concepts of cooperative
autonomy. In Mayer’s terms, communal autonomy was the legislative power
that the municipalities were entitled to in their own affairs on the grounds
of their right to selfadministration.” This autonomy was an expression of a
genuine, albeit derivative, authority.s8 The break with the traditional con-
cept of autonomy becomes apparent in the fact that Mayer did not grant
autonomy to associations with a membership structure, like water coopera-
tives, even if they were associations with a public law structure. For Mayer,

LaBanD (1876) 56 ff., 107 f.

One could argue with good reason that the legislative power of the individual states did
not result from their own law, but was based on a corresponding competence norm of
the constitution of the Reich, Paury (1993) 194.

Stressing this point GIERKE (1895) 142 fn. 2.

KRrEMER (2012) 24.

KinnE (1908) S ff.

MavEr (1895) 126 f.

This became (from the end of the 19th century) dominant opinion in science by public
law, Hauc (1961) 25, 39.
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the decisive difference was that municipalities could also issue regulations
whose effects were binding on non-members, whereas associations with a
membership structure only had power over the members and therefore the
binding effect of the regulations could only be extended to where a relation-
ship of membership existed.”® While Mayer’s view partly met with criticism
in the literature of the time,*® in the end this clearly public-law understand-
ing of autonomy prevailed, even if not terminologically. The concept of
autonomy no longer plays an independent legal-dogmatic role in municipal
law today, but the idea as such does so in so far as the norm-setting power of
the municipalities is an integral part of the guarantee of municipal self-
administration.®’ This also reflects the development of the municipality

“from a societal corporation to a public law local authority”.**

2.3 A special path? Lorenz von Stein’s concept of autonomy

Largely forgotten is Lorenz von Stein’s conception of autonomy.®* It earns it
place here as an impressive attempt to reconcile liberalism and etatism as
well as, to this end, to understand self-administration and state administra-
tion not as opposites but as cooperative relations.** Stein understood
autonomy as the “right of the constitutional organs of the legal person to
issue ordinances and decrees within their competence and to implement
them through their own organs”® At first glance, this definition does not
seem to differ from traditional understandings of autonomy. However,
Stein’s conception of autonomy includes not only the right to legislate
but also the right to enforce these legal norms. In this way, the concept of

Maver (1895) 129. In a later edition Mayer relativized his statement somewhat and
granted “exceptionally” autonomy to other public corporations as well, but only if they
were granted the power by statute to regulate with external effect, which was very rarely
the case, MaYER (1924) 87 fn. 11.

KREMER (2012) 26 f.

See, for example, MEYER (2002) 71.

HorMaNN (1965) 270.

More detail on this in CoLLIN (2014) 170-176.

SLAWITSCHEK (1910) 102 f.

STEIN (1869) 61: “Recht, vermdge der verfassungsmifigen Organe der juristischen Person-
lichkeit Verordnungen und Verfigungen innerhalb der Competenz derselben zu erlassen
und dieselben durch die eigenen Organe zu verwirklichen”,
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autonomy is first liberated from the traditional context of discussion
(autonomy as a source of law) in order to construct a coherent complex
of norm-setting and norm-enforcement authority. At this juncture it soon
becomes apparent that Stein is not concerned with the legal-dogmatic elab-
oration of individual legal institutions, but rather with the holistic consid-
eration of public task correlations.

The originality of Stein’s view becomes even clearer when it comes to the
matter of who bears this autonomy. His considerations of an administration
that is at once socially proactive and liberal serve as his starting point. For
him, self-governing corporations (Selbstverwaltungskorperschaften) and associ-
ations were an essential structural element of such an administration. This
amounts to a demarcation between state and society that deviates from the
usual pattern. For Stein, associations in the broader sense are divided into
associations (in the narrower sense) and societies. While the former also
include general interests in their designated aims, the latter are limited to
the realization of private individual wills. Only associations in the narrower
sense are part of Stein’s conception of administration. Together with the self-
governing bodies organised under public law, they form the “free adminis-
tration” (“freie Selbstverwaltungskorper”), which is thus separated from the
direct state administration.®® This free administration is the holder of
autonomy.

This also clarifies the difference from the cooperative concepts described
above. Autonomy is not legitimised simply by the cooperative constitution
of associations of persons, but by the fact that these associations fulfil public
tasks. In other words, the recognition of self-regulation by collective non-
state actors is not only justified from the point of view of liberal individual
guarantees, but also by their public purposes.®” Here we see the connection
with Stein’s concept of the “freedom” of the administration. On the one
hand, the administration is supposed to integrate and implement legal
requirements, which has two corollaries. First, while not entitled to the right
to determine the what of their tasks, it was granted extensive freedom to
dispose with regard to the how, and thus also a comprehensive conceptual
leeway.68 On the other hand, freedom - in the sense of the self-determina-

STEIN (1869) 14 ff.
SCHEUNER (1978) 298.
STEIN (1869) 64.
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tion of the individual — was to be realised no more and no less than through
participation in the administration. This participation was taken to establish
a balance between the individual will and the general will.’

As we all know, Stein’s concept was not incorporated into any subsequent
legal systems. The comprehensive conception, formulated in a style much
like Hegel’s and elaborated in a relatively abstract fashion, swam against the
contemporary tide of a positivistic ordering of the material by way of sub-
disciplinary division. The far-reaching claim to representation and explana-
tion could only be accomplished by partly sacrificing professional depth, and
the work was thus of little practical use.”® Also, the “formulation(s) held in
Hegelian fogginess”71 might have deterred many readers. What remained,
however, was the elaboration of an understanding of autonomy that, with
regard to the legal reality of the emerging interventionist and welfare state,
was much better suited to analytically grasping manifestations of private-
state coordination since it had a broader scope both with regard to the forms
of regulation and with regard to the actors. In contrast to the model of
autonomy that conceives of it as a source of law, Stein’s version also covered
sublegal regulations and their enforcement; and unlike the later understand-
ing of autonomy as relating to legal persons under public law, it also
included associations under private law.

2.4 Autonomy in the 20th century — a swan song?

In the course of the 20th century, the legal institution of autonomy gradually
disappeared from legal textbooks and legal debate. There were two main
reasons for this. On the one hand, the tradition of cooperative thinking
no longer flourished, or at least no longer played a decisive role. Thus,
autonomy had also lost an important theoretical-conceptual foothold. On
the other hand, autonomy became superfluous in the doctrine of legal
sources. When public corporations issued a statute on the basis of a legal
authorization, this statute itself was a source of law. It was no longer neces-
sary to resort to autonomy.””

Kosrowskr (1989) 166 £.; similarly, much earlier, HuBer (1965) 129 £.

StoLLEIS (1992) 391 f.

StawrtscHEK (1910) 102 (“in Hegelscher Nebelhaftigkeit gehaltenen Formulierungen”).
KREMER (2012) 31f.
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The concept of autonomy only has a legal-dogmatic function in special
areas of application, in respect of which the debate has been split up into
numerous special discourses. These include the traditional autonomy of the
corporatior173 and, above all, the autonomy of associations (Vereinsautono-
mie) and collective bargaining (Tarifautonomie). The term “association
autonomy” describes the right of associations to shape their structure and
their internal relations in a self-determined way; the core of association
autonomy Is statute autonomy (Sm‘zungsauz‘onomie).74 In its detail, associa-
tion autonomy poses many legal problems, but it does not affect fundamen-
tal issues of the relationship between state law and non-state norms: the
state’s monopoly of legislation or the monopoly of recognition of the law
(Recbtsanerkennungsm0n0p0175 ) is not called into question. The case of col-
lective bargaining autonomy is similar: it is to be understood as the constitu-
tionally guaranteed right of employers’ and employees’ associations to stip-
ulate rules for the shaping of working conditions independently of state
influence. This, too, has repeatedly raised hotly debated legal-dogmatic ques-
tions and its legal nature is still controversial today;”® nevertheless, it is a very
special and, at the same time highly, complex field which has moved away
from the “general” legal system more than other legal areas due to its extra-
ordinarily strong embedding in the political and economic system.””

Apart from these legal-dogmatic uses, autonomy has recently experienced
a kind of renaissance,”® though not as a legal-dogmatic concept, but as a key
concept of civil law theory and legal policy. The background to this develop-
ment is chiefly provided by the debates about private norm-setting in the
globalized world. Autonomy is one way of justifying private legislation.”
Here, references to epistemic authority or to liberal civil-society ideas of
democracy predominate.® As far as the latter is concerned, it might be added
that the reference to the sources of liberal self-organization has shifted.

PaPeENFUSS (1991) 23 f.

SCHOCKENHOFF (1993) 39; BAR (1996) 159 ff.

BacHMANN (2006) 182.

See on this aspect Buck-HeeB/ DiEckMANN (2010) 198 ff.

For recent developments regarding this specific feature of the autonomy of collective
bargaining, BENDER (2018).

See, above all, Bumke/ROTHEL (2017).

BacHMANN (2012) 215 f.

In an elaborated form Caciies (2001) 85-110, especially 96 ff.
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The concept of cooperatives, originally shaped by legal Germanistik, was
ascribed — almost certainly against the background of national socialism — to
a Western European tradition of thought committed to the idea of plural-
ism.®! Whether this is historically true remains to be seen. But it also shows
that the originally all-powerful, Germanistic legal-historical legitimation no
longer plays a part. Finally, the concept of autonomy has also landed in
feminist jurisprudence, where, in its variant of individual autonomy, it is
deployed to give legal underpinning to feminist postulates.®” In all these
cases, however, the somewhat interchangeable use of the term as a catch-
word or as a collective term for similar legal phenomena or lines of argu-
mentation predominates: it is no longer associated with any concrete, legal-
dogmatic consequences.

3 Conclusion

Autonomy denotes the legal possibility to bring special interests to bear in
legal normative terms. In the German tradition, however, autonomy did not
refer to special orders of large ethnically, religiously, or culturally defined
population groups, but to a legal regime of local units or associations or
groups of persons that were traditionally of particularly prominent status.

Autonomy was understood as a source of law. Rules created by the
bearers of autonomy were seen as objective law, not just as an articulation
of the application of law. This was also the decisive characteristic of the
distinction between autonomy and private autonomy, even though this dis-
tinction was only to become fully established at the end of the 19th century.
Private autonomy merely conveyed the power of self-determination concern-
ing the application of law.

But the combination of autonomy and legislative power also sowed the
seeds for emancipatory approaches. These emerged above all in cooperative
concepts of autonomy. A look at the basic elements of these approaches first

As early as the 1960s, WIETHOLTER (1968) 181, called for “a politico-cooperative society of
Western European tradition to take the place of the German-style authoritarian state”
(“eine politisch-genossenschaftliche Gesellschaft westeuropaischer Tradition an die Stelle
des herrschaftlich-anstaltlichen Staates deutscher Prigung zu setzen”); similarly today,
BuMkE (2017) 35 (“autonomie as a Western ideal”); Buck-Hees / DiEckMANN (2010) 258.

82 BAER/SACKSOFSKyY (2018).
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reveals the image of a pluralistic legal order in which associations create their
own law on an equal footing with the state. In particular, Gierke’s legal-
systematic refinement of the concept embedded autonomy in the existing
legal order. The superior legal power of the state remained untouched, as did
the subjective rights of association members. The liberal impetus, however,
persisted. The concept of autonomy as part of a new understanding of the
state was mobilized by Lorenz von Stein, who aspired to integrate societal
associations into the fulfilment of public tasks. But this approach soon fell
into oblivion.

From the end of the 19th century onwards, the concept of autonomy was
progressively given an etatist gloss as it shifted to sphere of the competences
of public corporations. This ultimately made autonomy superfluous as an
independent legal institution. When it came to making laws, state author-
ization replaced it and the statutes issued on this basis were recognized as a
source of law.

Autonomy has not disappeared from the current jurisprudential debate.
However, it is no longer a legal institution of central importance but has
drifted into numerous special discourses with their respective special autono-
mies. It no longer has overarching significance as a legal-dogmatic concept
with normative consequences, but as a legal-political buzzword or as a col-
lective term that is more descriptive than anything else.
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