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1 Introduction: Autonomy between space and subjectivity

The concept of autonomy was unknown to the legal debate of traditional
Hispanic-Latin American law of the 17th and 18th centuries. In order to
think about the categories of what today would be called autonomy in terms
of normative selfregulation, the signifiers that covered the ground were
sovereignty, jurisdiction, or economic power. This state of affairs may be
corroborated by the absence of the word in dictionaries as well as in juris-
prudential knowledge.' As Alejandro Agiiero has demonstrated, in the case
of Argentina, autonomy entered the conceptual framework of public law as
part of a move in the construction of a nation-state that would disarm the
pretensions of the provinces, which called for a ‘provincial sovereignty’ in
the context of an unstable language of local federalism. On the basis of that
dispute, the concept of autonomy would be linked to the progressive dis-
articulation of a local order to permit the formation of a state founded on
the idea of nation, for which it would use a new blend of languages deriving
from international law and the nascent vocabulary of administrative law to
suture the internal conflict.” In this way, the word ‘autonomy’ meaning a
capacity for selfregulation within a given space would be articulated
through a counter-conceptual opposition to ‘sovereignty’. That is to say,
amid the constitutional tension resulting from efforts to build a Republic
composed of different provinces, the concept of sovereignty would be
reserved exclusively to designate the supreme attribute of governance, which
remained in the hands of the ‘Nation’. Hence, the use of the word autonomy
as an attribute of the provinces meant a diminution of their political and
jurisdictional role. This pragmatic use of a displacement of signifiers allowed

1 AGUERO (2014) 341-349.
2 AGUERO (2014); CHIARAMONTE (1993).
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old ambitions, conveyed through claims to provincial ‘sovereignty’ to be
dispelled.® Thus, as a consequence of the birth of a new language that
resorted mainly to history for the construction of the imaginary subject of
sovereignty (the Nation), a space would also be opened for the linguistic
incorporation of new knowledge which, in the hands of constitutional law
and history (1870-1930), would streamline the semiotic artefact of law by
incorporating formulas that would become hegemonic towards the middle
of the 20th c:entury.4 Indeed, the word ‘autonomy’ would later be given
muscle by the novel knowledge of Administrative Law, which would not
only provide new hermeneutical resources for the deployment of the state
phenomenon in progress but would also reinforce historiography by furnish-
ing more refined concepts that would serve anachronistically to narrate the
history of the Nation.’

This new phase of public law would find in territorial divisions new
counter-concepts that would end up occluding the original sovereignty-
related usage and inscribing the concept in a theory of organization that,
by taking the state as its fountainhead, regarded anything that was not state
sovereignty as the product of administrative dismemberment. In this way,
the word ‘autonomy’ would be politically neutralized by being conceived as
one of the forms of administrative organization. From then on, ‘autonomy
vs. autarchy’ would be the dichotomous categories used to denote the
degrees of selfgovernment arising from practices of ‘centralization’ or
‘decentralization’ that were intended to be optimal for the scientific manage-
ment of resources.® Not in vain did Rafael Bielsa, one of the leading author-
ities on the formation of administrative law, reject autonomy on the
grounds that it was a political resource for evading state control. For him,
those institutions struggling for autonomy — universities, for example — were
necessarily suspect.”

As can be seen, although for the contemporary reader this originally
Kantian term clearly suggests a paradigm of practical philosophy correspond-
ing to the actions of the subject, its first application in Argentina had to do

On language and performativity see: Pactr (2009) 13-22.
CHIARAMONTE/ BUCHBINDER (1992).

CASAGRANDE (2014) 251-254.

CASAGRANDE (2014) 251-254.

Biersa (1935) 103.
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with the development of constitutional and administrative law. This is not
surprising. That tardy evolution is bound up with the slow process of dis-
solving the structures of Derecho Indiano, which, in conformity with the logic
of ius commune, looked more to status than subjectivities and, consequently,
dealt with corporate territorial entities as bearers of privileges since it was
not yet vertebrated around rights structured under the paradigm of the
subject.® Thus, the view of the city and, beyond it, the province as classic
thorns in the side of political order shaped the constitutional structure. Only
later would the legal subject, bearer of subjective rights, emerge from this
progressive problematization; and only then would that subject’s autono-
mous character emerge with respect to the ‘Republic’ that had to safeguard
its rights.” This new conceptual fold would allow the voice of autonomy to
gradually migrate from the sphere of constitutional-administrative law to
enter the sphere of private law.

That route was not a straight line. The very analysis of the concept of
autonomy — which, in its civil law aspect, would merge into the syntagma
‘autonomy of the will’ — entails a two-fold, historical-conceptual critical
operation. The first part of that operation requires the re-composition of
the translation process in order to historicize (temporalize) the context of
the syntagma’s incorporation into Argentina’s Ius-civilist tradition. The sec-
ond part entails bringing to light how the critical use of this principle made
it possible from within the sphere of civil law to conceive different forms of
‘autonomy’, which would produce, in turn, special categories of rights and
diverse forms of subjectivity.

2 Autonomy of the will: Individualism and sociality

In the German-speaking world the concept of Autonomie has served to
explain the freedom of subjects as well as the formation of a particular right
of associations which breeds diversity through multi-normativity.'® In the
case of Argentina, the concept has been reduced to the possibility of dispos-
ing of patrimonial property by means of a contract between parties, which,
although subject to public order, manifests the freedom to contract. That is

8 CLAVERO (1990); TARELLO (1988).
9 CASAGRANDE (2018).
10 CorriN (2014).
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to say, what would later be recognized as ‘autonomy’ was to be found in the
sphere of expressions of a subjective will that operated as a ‘source of obli-
gations’.

In the ius-civilist doctrine there is widespread jurisprudence ascribing this
principle to that stipulated by art. 1197 of the Civil Code of Vélez, which
was in use from 1871 to 2015."" However, legal doctrine only began to
identify the word ‘autonomy’ with art. 1197 of the Civil Code at the begin-
ning of the 20th century: when the Code was drafted, no term was available
to denote that meaning. Indeed, the word was not part of the language of
the Civil Code of Velez, nor was it known to the doctrine that presided
lessons in civil law at the University of Buenos Aires."” Rather, instead of
tracing ‘autonomy’ to its German source, it referred back to Hispanic law as
the origin of that norm. Thus, in its preliminary rulings the Supreme Court
stated:

“The [law] of Spain, in imitation of the Roman, established the same principle in
laws 6, 7, 5 and 12, title 11, Partida 52; and in consonance with that radical juris-
prudence our current Civil Code was established and said [...]: “The conventions

made in contracts form for the parties a rule, to which they must submit as to the
law. 13

As can be seen, for the Supreme Court the article was treated as a continu-
ation of the Hispanic model.

However, for some doctrine, the interpretation of the text emphasized
Velez’s note referring to the Civil Code of France (art. 1134), where the key
concept was the ‘will’ of the subject. As a consequence, the ‘will’ of the sub-
ject, the very essence of subjective modernity, made its appearance, but the
concept of autonomy was not central to declaring the subject’s freedom.'*

In the first half of the 20th century this traditional civil law reading would
be revised with the introduction of the concept of autonomy. Why did the
tradition change and how did this principle arrive in the language of Argen-
tine civil law? The crisis experienced by the liberal model in the face of the

Art. 1197: “Las convenciones hechas en los contratos forman para las partes una regla a la
cual deben someterse como a la ley misma.” [“The conventions made in the contracts
form for the parties a rule to which they must submit as to the law itself]

LLERENA (1900) 297-298.

Argentina’s National Supreme Court, Fallos (decisions): 23, 62, 1882.

MacHADO (1899) 529-530; SEGovia (1894) 195.
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problems generated by industrialization and migration provided the setting
for the translation. The phenomenon that would come to be known as the
‘Social Question’ raised a very specific question about the true autonomy of
the workers in a situation of need to express a will that would be binding on
them."® Thus, the abstract equality that 19th-century civil thought took for
granted as the theoretical basis for its functioning was problematized.*® In
this context, looking back at the past ceased to be useful and the law had to
be regenerated on the basis of the new civil doctrines that were being for-
mulated in Europe, particularly in France.

This change of perspective would be given flesh in an innovative civil
doctrine. In particular, it would be Alfredo Colmo and, through him, Ray-
mundo Salvat, who looked to Leén Duguit and Fran¢ois Gény as models to
help understand the need for civil law to be overhauled.'” In 1916 Alfredo
Colmo published a work entitled La Técnica Juridica en la obra del profesor
Gény where he synthesized the change of perspective of French civil law
theory and characterized its theoretical nature as

“lyling] in the almost systematic abandonment of what is common to French
authors: of a jurisprudentialism, of a scientific fragmentation and of a casuism that
are simply enervating. There are very few works of any importance which raise

juridical edifices, ascending in high flight to the superior regions of law, where

the latter rubs shoulders with other social disciplines (economy, politics, history,

etc.)” 18

On the other hand, he warns that “this evolution was due to the German
example, above all to that of such eminent and brilliant scholars as Thering,
and to the adoption of the Biirgerliches Gesetzbuch.”'® Here we can recognize
how the German method and language would be appropriated by Argentine
civil law as mediated by the French channel. In this translation, however,
some doctrinal usages of the originally German concept of Autonomy would
be lost.

ZIMMERMANN (2013).

CARONI (2013) 48-49.

On the influence of Duguit in Argentina through its 1911 conferences see: ZIMMERMANN
(2013) and Herrera (2014). In fact, one of the conferences given at that time was called
“La autonomia de la voluntad”, where Duguit presented a severe critique of the individu-
alism of this principle.

CorMmo (1916) 6.

CoLMmo (1916) 8.
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As Jean-Louis Halpérin has demonstrated, both in the language of the
Civil Code of 1804 and in the doctrines of the time, there was no such
theory or term of any Kantian origin.*® It would be later, through the
conflicts resulting from private international law, that the expression would
enter the French legal language. Only then would French civil law doctrine
undertake its problematization, in particular, in Frangois Gény’s appropria-
tion of the concept. However, Gény would filter the concept through a
comparative national history by recovering the principle of the ‘autonomy’
of the private will and discarding the German version of ‘legislative
autonomy’. Indeed, he wrote:

“Telle semble bien étre /la portée de Autonomie, reconnue comme institution pa-
rallele a la législation d’Etat par les jurisconsultes allemands. [This was “I’autonomie
législative, en droit allemand”] — Toutefois, cette institution, qui ne va pas sans
contrarier la souveraineté, exclusive et jalouse, de 'Etat moderne, et qui, par suite,
perd de plus en plus de son importance, n’a plus, sur le terrain du fait, aucun domaine
d’application incontestable en France, ot tout régime de castes est aboli, la noblesse
elle méme ne représentant plus qu’une distinction historique - [...] les groupements,

doués d’une véritable homogénéité corporative, ne lient leurs membres par des

statuts que suivant la loi générale et dans les limites fixées par celle-ci (autonomie

privée en vertu de la liberté des conventions).”*!

As a result of this French mediation, the civil law usage of autonomy that
would later be recovered in Argentina trained its sights on the legal subject
and his ‘private autonomy’, discarding the particular German usage (legis-
lative autonomy) which squared ill with the idea of state sovereignty and the
principle of equality. ‘Private autonomy’ became whatever action was taken
in ‘freedom of conventions’. Hence, after such mediation and appropriation
of the German term via the French, the principle was condensed for direct
assimilation into article 1197 of the Civil Code.

Thus, when Alfredo Colmo first began to use the expression, he no longer
considered “legislative” gravitation but only the subjective matrix of will. In
his Técnica Legislativa del Cddigo Civil Argentino of 1917 — dedicated “A/
maestro Frangois Gény” — he dealt with the political problem of the Civil
Code in connection with the tension between individualism and the “social-
ity of the law” In this regard, he criticized Vélez and warned that “it is an

HALPERIN (2014).
GENY (1913) 58-59.
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essential and mainly individualistic code”. Within this critique of individu-

alism, the concept of autonomy made its appearance:
“Art. 1197 enshrines an exaggerated extent of the autonomy of the private will:
hence it follows that any convention has the force of law as long as it does not
attack inalienable rights; and as long as it is not possible to have it annulled in
accordance with the stereotypical principles of error, malice or violence. There is,
however, much more than one situation in which particular conventions compro-
mise collective demands: such is the case of usurious loans [...], of labor contracts
entered into in disgraceful conditions by workers pressed by hunger, who do not

hesitate to accept clauses stipulating shameful fines or the arbitrary withholding of

their wages; and so on”>*

On the coat-tails of the term autonomy, a radical critique emerged which
operated on different planes. Epistemologically, thinking about civil law
could not be divorced from historical, social and political experience, under
the light of which the principle of ‘autonomy of the will’ had become a
subjective excess which did not respect the collective role of law. Hence, in
value terms, the principle itself was not conceived in a positive way, as
equivalent to the legal subject’s freedom, but had to be thought objectively
in order to take stock of the injustice committed by not bearing in mind
those ‘disgraceful conditions’.
This social viewpoint was also shared by the authors of the 1936 Civil
Code, a failed reform which, in its message of enactment, stated:
“Above all, and sometimes to the detriment of the autonomy of will and the
sovereignty of contracts, we wanted our Code to breathe an atmosphere of less
individualism, of greater ethics and collective solidarity. Thus, the principles of good
faith and feelings of humanity constantly inspire the contractual rules, in order to

limit powers that seemed excessive to us or to allow the emergence of new rights
previously unknown.”

That social perspective was also shared by commentators on the 1936 Civil
Code Reform project. Professor Risolfa said in a seminar that “as a conse-
quence of this exacerbated social problem, the individualistic codes inspired
by the liberal movement of the 19th century have suffered the attack of
reformers sympathetic to the new theories.” He went on to say:

“Positive legislation is naturally affected by this convulsion of ideas. It is not a matter
of drawing up an index, but [...] the autonomy of the will is reduced in such a way

22 Cormo (1917) 91.
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that contracts, formerly tributaries of morality, of custom, of tradition, have now

turned towards the economic needs that dominate them.*

Years later, after the 1936 reform project was dead and buried, the question
of autonomy and its limitation remained a central theme of doctrinal study.
In volume V of his classic Tratado de Derecho Civil Argentino (1946), Raymun-
do Salvat provided a personal summary of the principle’s history. When
analysing article 1197 he wrote: “it is the principle of the autonomy of the
will, whose origin was in Roman law, whence it has passed to ancient and
modern legislations, stimulated in the latter by the juridical and economic
individualism that has characterized them for so long”** As can be seen,
with one stroke of the pen, he erased the history of the concept, transform-
ing it into an idea that had been transmitted without interruption from
Rome to the present. Later on, he took up Colmo’s criticism of the princi-
ple’s excessive individualism. However, Salvat would limit it for fear of state
intervention in private contracts:
“The principle of the autonomy of the will has been severely criticized: it has been
said that under its aegis, in many cases the greed and petty interest of unscrupulous
persons will prevail over the accepted interests of society; that one of the parties will
frequently impose abusive conditions on the other party, which the latter will be
obliged to accept for reasons of necessity and circumstance, as is the case with
usurious stipulations and others which represent a real attack on the social interest.
These criticisms are in part well-founded. In fact, there is no overlooking the dan-
gers of usury and other stipulations that actually compromise the economic future
and the freedom of work of the weak party to the contract. But it cannot be ignored

that the principle of the autonomy of the will has been and is also the source of
incalculable progress in the economic order [...]7%

For Salvat, the just solution was to find a middle ground between the auto-
nomy of private will — which brought advances and economic progress — and
intervention to limit it. Thus, as early as 1946, we catch a glimpse of the total
assimilation of the concept that once again pivoted on the tension generated
by socialization and the fear of state intervention.

As can be seen, the concept of autonomy entered doctrine in the middle
of a process to re-configure civil law that spanned two historical phenomena:
19th-century individualism and 20th-century socialization. Thus, the critical

Risoria (1940) 24.

24 SaLvat (1946) 105.

25
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SALvAT (1946) 107.
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gaze of the authors of the first half of the 20th century was blinkered by the
limits imposed by the violence of 19th-century abstraction. Thus, too, the
inequalities that had been covered over by the codifying mentality of the
19th century reappeared once law and society began to be viewed as an
integral whole for the first time. As a result, at the very moment of its
incorporation into juridical language, the concept of autonomy would be
put in check, especially because of the ‘pressure’ to which “weak party to the
contract” was submitted. Therefore, in order for the principle to be main-
tained, the abstract assumption of contractual freedom between equal par-
ties had to be qualified in order to allow for the social conditions of the
subjects. Thus, this dent to a structural element of civil law not only led to
recognition of a wide range of social statuses under contractual obligation,
but also to thought being given to the need for a new right that contem-
plated this “limited autonomy” of broad social sectors. Labor law would be
the consequence of a social diversity that broke through the opacity of civil
dogmatics.>¢

3 Limited autonomy, regulatory autonomy:
inequality and compensation

Labor law in Argentina was developed in tension with civil codification as it
trained its sights on the relative situations of abuse and necessity between
parties who could no longer be regarded as equals. Thus, when plans were
being made for a special contract for employment, there was debate over
whether it take the form of a modification of the Civil Code or, being an
‘autonomous’ branch of law, it should have its own tailored legislation and
courts. The inequality inherent in the employment relationship entailed
denying the autonomy of the will. In fact, one of the fathers of Labor Law
in Argentina, Alfredo Palacio, wrote in 1930:

“If we study the Civil Code and look at article 1197, which establishes that the

conventions made in contracts form for the parties a rule to which they must submit

as to the law itself, we find the principle of autonomy of the will enshrined by the

regime of economic liberalism. Modern labour legislation combats this legal pro-
vision by holding that in the private contract of a worker and a capitalist, the former

26 Caront (2013).
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is not a free agent, and that the time for which he can freely sell his labour force is

the time for which he is obliged to sell it.”*’

It can be seen that by 1930 the concept of ‘autonomy of the will’ was already
circulating among legal experts and that its limitation was central to the
construction of a legal doctrine more in line with social reality. Hence the
emergence of some premises of labor law, such as, for example, the ‘limi-
tation of the autonomy of the will’ or ‘normative (collective) autonomy’.

The consequences of the principle of autonomy are key to thinking about
the diversity of identities that the Labor Law was establishing. On the one
hand, the social question implied adopting new premises to account for the
juridical phenomenon, premises which would clear away the opacity of civil
law dogmatics. This sociological, historical and political view of law discov-
ered a diversity of situations (and status) that had been occluded by the
premises of 19th-century liberalism. This, in turn, enabled a new subjectivity
to arise from the separation between the needs of the private-civil law uni-
verse with respect to that of the world of work. As a consequence of that
dialectic, new identities would arise that would be considered under the
paradigm of the structural inequality of capitalism. This new legal subject
(the worker) would accrue a novel identity proper to it that took into
account its situation in the social system and required the due protection
of the state; consequently, a distinction was introduced with respect to the
principle of contractual equality.

Thus, the recognition of limited autonomy and the regime of collective
agreements led to regulatory diversity which, from 1945 onwards, would
also manifest itself as the social and cultural political identity of the worker
vis-a-vis the rest of society. At the political level, the consequence would be
confrontation between the world of labor and the so-called “oligarchy”.?®
But that was only one facet. Within the labor world, the suspension of the
‘autonomy of private will’ and the consolidation of a contractual practice
conceived in terms of whole unions would also lead to the construction of
diverse identities among the actors that joined different unions (depending
on the labor branch). This is what explains why a worker identified with

ALFREDO Paracio (1930), La democratizacién de la ensefianza, in: Anales de la Facultad
de Ciencias Juridicas y Sociales de la Universidad de La Plata, tomo V, 376. Quoted by
STAGNARO (2012) 89-90.

Apamovsky (2009).
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Peronism would also have his identity defined with respect to the union he
belongs to.*®

From the 1950s the anti-Peronist movement (which brought together
socialists, conservatives and the Catholic Church) defended the cause of
the ‘middle class’ as opposed to the Peronist worker. It was a thrifty, edu-
cated, independent class in which the key stakeholders were the ‘liberal’
professions — that is, those that did not depend on a union. Inevitably, that
tension had an impact on how the autonomy of will was observed. The
terminology of the different pension systems is illuminating in this regard:
workers exist in a ‘relationship of dependency’, while the liberal professions
are considered ‘autonomous’. So, the adscription to one pension system or
another constitutes a symbol of status and class.3® As a result, autonomy
partially recovered its role as signifying independence, freedom and status
and would temporarily gain the ascendency during the anti-statism that
accompanied the neo-liberal reforms of the 90’s.

The neoliberal doctrine sought to expunge the labor imaginary by re-
founding a subject (even an employed subject) with full autonomy of will
and thereby undermining the subjectivity created by law and politics
between 1930-1989. This erosion, which has been painstaking analysed by
labor sociologists paved the way for the return of an individual subjectivity
that is no longer recognized as a worker and for the consequent re-configur-
ing of the way the social world is represented.>® Thus, today, there is a
discourse which tends towards meritocracy, radical subjectivity, and detach-
ment from labor and collective ties and consolidates the eradication of labor
identity by privileging cultural diversity over social or labor diversity. Hence,
the continued attempts at labor reform and the discourses that further this
goal.*

4 Autonomy as Leitbegriff: the return of the subject

The radical critique of the state, the trade unions and any space for collective
thought by the hegemonic discourses of neoliberalism have inaugurated a

29 Losato (2004).

30 GorrMAN (1951).

31 MuRNiz TERrA (2012).

32 VasiLAacHis DE GIALDINO (1997).
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reconfiguration of the concept of autonomy. If in the 1930s its wings were
clipped to avoid social conflict, in recent decades it was reformulated to suit
a society broadly characterized by individualism and ‘singularization’. This
pattern was not only local but global, t0oo.>* In the case of Argentina, a
market-driven configuration of the subject was further apparent; in other
words, consumption became the prime indicator of the subject’s social status
and autonomy as, for a broad swathe of society, diversity manifested itself in
the consumption of differentiated cultural goods. Meanwhile, for those vast
sectors of the population excluded from the market model, identity was
territorialized on the basis of structures defined no longer around labor
but barrios.>*

This new context was defined by the passage from “citizens to consum-
ers”, while the ‘autonomy of the will’ was recovered to signify the ability to
negotiate in the market, but without state interference.>® However, this
claim to freedom was quickly jeopardized by inequality before an increas-
ingly concentrated market. Thus, civil law turned its attention to ‘consumer
law’ and its aim “to protect consumers from entrepreneurs who produce and
put into circulation goods and services for consumption”>¢ Consequently, in
spite of a new anti-statist configuration, social self-organization was sought
through the ‘consumer associations’. This social (non-state) space intended to
undermine the principle of art. 1197 of the Civil Code and therefore to
avoid any ‘abuse of rights’ obtaining on the disadvantageous position of
the consumer. A new limitation thus arose: the limitation of the autonomy
of the will of the promisor. It sought to alleviate the situation of consumer
helplessness vis-a-vis companies; thus, although the market moved towards
self-regulation where the freedom of individuals was exercised without any
interference from the state, the concept of autonomy soon entered a crisis.>”
Autonomy began to be viewed as the possibility of configuring a differenti-
ated subjectivity through a logic of consumption-defined distinction.>® This
reinstatement of private autonomy as a capacity to choose would be funda-

Reckwitz (2018).

Svampa (2005).

Lewkowicz (2006) 19-25.

GARRIDO CORDOBERA (2015) 2.

Article 42 of the reformed 1994 National Constitution deals with consumer law.
Bourbitu (1998).
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mental for another usage that made the concept the rationale for setting the
ideal of subjects of right on a plane of equality, but within the cultural
diversity of consumption.

At present, especially from 2001 onwards, social movements have re-
appropriated the concept, expanding it from the exclusive context of con-
sumption to enter the spheres of equality and personal freedom. This
renewed paradigm in which the concept of autonomy has been inserted
gradually no longer refers to contracting (or contractual freedom) but to
the field of human rights. In fact, in the last two decades the topic of human
rights has grown to become a paradigm from which to understand the law,
and even an interpretative source of the civil law — new Civil and Commer-
cial Code (art. 2). This is a response to an integralist take on the dignity of
the person and democratization that pursues a society conceived on the basis
of diversity.

However, for this to come fully to fruition, attention must be paid to the
activities of social movements. They have been mounting a political bid to
realize rights on the basis of diversity through the concept of autonomy. One
example of this is the spread of autonomy beyond the sphere of economic
contracts to considered as a right in the enactment of the law of marriage
equality, which pursues a very specific agenda in terms of gender and diver-
sity. Likewise, the term ‘autonomous’ has begun to break loose of images of
disability (discapacidad). Thus, far from seeking the tutelary role, in place
since the 19th century, of the state of the ‘disabled’ (discapacitado), modern
international legislation and modern doctrine on the subject seek the
autonomy of people with different abilities. In these regulations, autonomy
is linked to a ‘dignity’ ensured through “individual autonomy, including the
freedom to make one’s own decisions and the independence of persons”>’

A final field of law in which the concept has received much attention in
the last fifteen years is gender studies, where the principle of ‘autonomy’ has
been linked to the possibility of establishing an equality policy that addresses
three fundamental aspects: ‘economic autonomy’, ‘physical autonomy, free-

Convention on the Rights of Persons with Disabilities, approved by Law 26.318. In the
same sense, article 152 ter. of the new Civil and Commercial Code states that decisions on
disability will affect “individual autonomy” as little as possible. It is only at this point that
the concept enters the legal field.
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dom and rights’ and ‘autonomy in decision-making processes’. These corre-
lative fields call into question the asymmetric relationship in which econom-
ic and legal institutions — of patriarchal origin — place women. In the field of
gender studies, the logics of the labor market — in its production of inequal-
ities —, the violence against women that affects physical and moral integrity,
and the impossibility of political participation fostered by the state and its
institutions have come in for particular criticism.

5 Conclusion. Autonomy: From will to diversity

The concept of autonomy in the history of Argentine legal languages is
central. In its passage from the field of public to private law, there was a
movement from territorial spaces and political institutions towards a vision
that cast the subject of bourgeois-private law as the main actor of autonomy.
This passage reveals how the concept’s appropriation in private law pro-
duced a diversity of social status, without being able to contain the social
conflict that would occur in the first decades of the 20th century. Indeed, the
discursive retreat that served as a basis for its adoption (the problematization
of the social question) facilitated rupture with the very postulate of equality
that the concept had implied in the 19th century, giving rise to a constella-
tion of diverse identities among workers (which would derive in labor law)
that countered the bourgeoisie as an exclusive model of representation of
social relations. However, the concept did not remain locked in this context
but moved on to cultivate another semantic field when confronted, first,
with the neoliberal discourse proposing an egalitarian reformulation
through the simplification of social tensions under aegis of the market
and the consumer; then, reaching its culmination in its assimilation into
the field of human rights as the basis for the development of the recognition
of diversity and equality.

At those different moments, what can be observed are the political uses of
the concept, which behaves like a genuine Leztbegriff of the social movements
of the region. This is evidenced in the internal temporalization of the con-
cept that connects with the past by denouncing the lack of freedom implied
by not enjoying an autonomous life, while the struggle for such freedom is
expressed in the search for a greater independence that allows the diverse
subjectivity of social groups to be expressed. What is significant is its current
politicized projection as a way of thinking diversity in an exaltation of
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autonomy. While in the 1930s it mounted a critique against an autonomy of
the individual will that was seen as an abstraction that occluded divergent
social positions and the conflict inherent to the mode of production, today
we are witnessed to the politicization and social struggle of individuals
claiming full autonomy and linked by a common problematic (solitude-
common).*® This new phase throws fascinating light on how a juridical-
turned-political concept vertebrates the potentials and limitations of social
protest. Autonomy shifted from state protection to a form of civil selforgan-
ization, so that the field of work became closer to legal sociology than to
traditional civil law. The new connections between these disciplines are
promising and the concept of autonomy currently provides much food for
thought which, taking political philosophy and law as its instruments, will
straighten out social phenomena.
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