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PRESENTATION

The legal system of the Civil Law countries is

based in the supremacy of legislation. Judges
played a secondary role as mere interpreters of the

legislator's will.

However, the keys to understanding the legal
transformation of Spain (and other Civil Law
countries) during the 19t century will not be
found only in the Codes. The judicial decisions of
contribute
significantly to the unification of Law and the
formation of liberal legal concepts and categories.
there are more than 50 vyears
between the establishment of the appeal for

the Supreme Courts
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PALACIO DE LOS CONSEJOS
Location of the Spanish High Court until 1870
An engraving by José Gomez de Navia & Manuel Alegre
(early 19t Century).

nullity in 1838, as the immediate antecedent to
the appeal in cassation in civil matters, until the
promulgation of the Civil Code in 1889.
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PALACIO DE JUSTICIA O DE LAS SALESAS REALES
Location of the Spanish High Court from 1870
An engraving from the Guia de Madrid by Angel Fernandez de

los Rios (1876)

Throughout these decades, issues that
could not be addressed from a technical or
political perspective, had to be solved at a
practical level. Hence the need to create a
tool that allows us to analyze as a whole all
the judgments delivered during the
complicated process of transition between
the Old Regime and the new liberal order.

This will not only facilitate access to those
decisions, but also make information retrieval
much more effective and will open up new
research possibilities for both historians and
jurists.
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The documents that are going to be

included in the Database are all the
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The work developed by the jurist José Maria Pantoja y Agudo (1832-1914)
during the second half of the 19t century has been fundamental for the research.
Through different Law Reports he systematized the judicial jurisprudence in civil
(1838-1882), administrative (1846-1868) and criminal (1870-1887) matters. In these
Law Reports, in addition to including the TYPE OF APPEAL from which the resolution
came and the LOCATION of the judgements in the Gaceta and in other collections,
Pantoja associated the different RULINGS, gleaned from the decisions, with different
TERMS, which he then collected in an ALPHABETICAL LIST. These terms have been
divided, in the course of research, into DESCRIPTORS (terms with an associated ruling)
and NON-DESCRIPTORS (terms without an associated ruling, but which refer to

another term).

In addition to the data that we obtain from the Law Reports and the indexes of the
collections of judgements, there is a lot of information that can be systematized in the
decisions themselves that may be relevant as criteria for future searches, such as, for
example, the Court of origin, the members of the Court, invoked laws, process parts...
In this way, through the Database, all these contents can be dumped into a single file
per resolution, which is explained in more detail in the diagram below.
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This research, which has been going on for more than four years, has made sufficient
progress to be able to present some initial results that show the many research possibilities that
the existence of a database of these characteristics would open up.

The sample includes all the decisions issued by the Spanish Supreme Court between 1838
and 1866, which are the ones included in José Maria Pantoja’s first Repertory.

First of all, the judgments that were delivered and published over these years amount to a
total of 3473 decisions. The most outstanding types of appeal during this period are:
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Nulidad Appeal for nullity Royal Decree of 4 November 1838 12/08/1839 253
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Secondly, if we leave aside questions of jurisdiction, a brief analysis of the graph on the origin
of the various appeals lodged before the Supreme Court during this period (2691 decisions) shows
the wealth and importance of some territories over others. The contrast between the Overseas
Territories is particularly striking.

600

500

400

300

200

100

Albacete R :

Number of Appeals according to the Court of
Origin (1838-1866)

339

Barcelona

]
=]
=]

Burgos R

Caceres -l ¢

Canarias A

168

Granada u

La Corufia

La Habana Wl s

%)
=
[=]

359

Oviedo B

Madrid
Manila \~

Mallorca g«

Pamplona gg s

Puerto Rico &

Peninsula & Adjacent Islands

3000

2500

2000

161 168 1500

122

1000

500

Sevilla R
Valencia
Valladolid  ymmmm
Zaragoza R

2573

Overseas Territories

118

Thirdly, each of these decisions is linked to one or more RULINGS through the different
TERMS included in the ALPHABETICAL LIST. In the period 1838-1866, there is a total of 10778
rulings (“puntos de doctrina”). The average number of rulings associated with a resolution is
3.5, although the number varies between 0 and 17.
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The existence of these terms allows for a more efficient search of the legal information
contained in these judgments and will help to build a THESAURUS in which reiterative or
superfluous terms will be redirected and the different matters dealt with will be given
structure, but without suppressing the original alphabetical list.

CONCLUSION AND RESEARCH OBIJECTIVES

The INSTRUMENTAL OBJECTIVES of this proposal are basically two:

- To create a database that facilitates the consultation of the decisions issued by the Supreme
Court and the Council of State throughout the 19t century, which will allow a better
knowledge of the period from multiple historical and legal perspectives.

- To create a hierarchical thesaurus based on the alphabetical list of terms that were generated
during the period, which will make the search for decisions more efficient.

On the other hand, the FUNDAMENTAL OBJECTIVE will be to determine the way in which the
judicial jurisprudence contributed decisively both to the (partial) unification of the Law in Spain:

Regional Civil Laws (Derechos forales), Overseas Laws...;

and to the construction of the liberal legal

concepts and categories. In this sense, the judgements contribute to understand, through the
casuistry, the dismantling of the Old Regime in Spain, the adaptation of some historical institutions
to the liberal context, and the delimitation of the new institutions beyond the mere interpretation
of the laws.

In this way, we will have a fundamental tool to understand a process of legal, but also political,
economic and social transformation of Spain in the 19t century through the mass analysis of the
set of decisions issued during more than half a century.



