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Agustín Parise*

Libraries of Civil Codes as Mirrors of Normative
Transfers from Europe to the Americas:
The Experiences of Lorimier in Quebec (1871–1890)
and Varela in Argentina (1873–1875)

I. Introduction

American nineteenth century civil codes incorporated legal provisions that
originated in Europe.The civil codes of Quebec (1866) and Argentina (1871)
did not neglect normative transfers, and many of their compounding
elements can be traced back to Europe, where they were originally envi-
sioned as a reaction to local needs. Jurists started to study the content and
applicability of codes soon after being enacted in American jurisdictions.
Those studies evolved into a culture of the code, which eventually evolved into
a veneration of the words of the written law. That approach praised the codes
as preferred objects, and elaborations by jurists were deemed to stay within
their limits. Jurists could not freely elaborate criticisms on the code’s
content, nor develop comparisons between its norms and the changing
society.1 According to this extremely positivistic approach judges were
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bound to rule according to code provisions.2 The approach pushed jurists to
complete their own libraries with European sources, while their interest was
mainly limited to books that codifiers included or used to complete their
works.3 The identification of exact formal sources was therefore soon
started, and this paper addresses the interest that jurists in the Americas
initially had for formal sources originated in Europe.

The paper focuses on the work of two jurists who worked towards the
identification of formal sources. In the early 1870s, Charles-Chamilly de
Lorimier started to work in Quebec on what he called the library of the civil
code (bibliothèque du Code Civil). In that twenty-one-volume work he pro-
vided, amongst others, the transcription of authorities used when drafting
the Quebec civil code. At that same time, in Argentina, Luis Vicente Varela
worked on what he also called the library of the civil code (biblioteca del Código
Civil). In a sixteen-volume opus, Varela was able to provide readers with
reproductions and Spanish translations of the formal sources that the
Argentine drafter used in his code. Scholars across American jurisdictions,
though not exclusively through libraries, also traced formal sources of local
codes. All these works were in line with the statement of Joseph-Marie
Portalis, who claimed that comparison with rules of other societies assisted
jurists in understanding the rules they needed to explain or apply.4

The resulting libraries of civil codes acted as mirrors of normative trans-
fers. Mirrors are understood as instruments that “give a true description of
something else,”5 a notion that has been of common use for titles of books.6

Works that reflect the law have been welcomed by scholars throughout time.
Examples of allusions to law-related mirrors, though not necessarily with the
extent that will be given in this paper, are found in the Bible,7 the Germanic
Sachsenspiegel,8 the Castilian Espéculo,9 and, closer in time, in the words of
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2 Id. at 540.
3 Id. at 542.
4 This passage was reproduced in several nineteenth-century works that advocated compar-

ative studies. See, for example, Saint-Joseph (1840) iii.
5 Mirror, n., Oxford English Dictionary Online.
6 Id.
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(1976).



Oliver Wendell Holmes.10 Nineteenth-century libraries were able to reflect
which, and to what extent, European legal elaborations were transferred to
American jurisdictions. The resulting codes became owners of what was
transferred, because they forced interaction with local ethos. Imported
elaborations were absorbed by local legal structures. Libraries, acting as
mirrors, reflected the original sources used when drafting. Those mirrors
served as solutions to entanglements that jurists faced in the Americas when
looking behind the text of local codes, when trying to find the origins of
their provisions.

Two initial statements are useful. The first relates to normative transfers.
For the purposes of this paper, they encompass the reception of foreign
legislative acts, customs, doctrine, and jurisprudence by a borrowing juris-
diction. Borrowing may be experienced both in an active and a passive way,
however. Active borrowing takes place when one seeks a foreign legal
elaboration and introduces it to a local legal framework. Passive borrowing
takes place when a local legal elaboration is sought after and is introduced
into a foreign legal framework.11 The second initial statement relates to the
use that codifiers made of sources. Abelardo Levaggi explained that dis-
tinction by stating that material sources (also called ideological or indirect)
differ from formal sources (also called literal or direct).12 The first type
encompasses doctrines, ideas, or solutions that may be expressed in archaic
or modern terminology. The second type encompasses formulas that limit
themselves to expressing or simply translating those ideas. For example, in
Argentina, material sources could be extracted from the Roman Corpus Iuris
Civilis and the Castilian Siete Partidas. Those ideas were not incorporated to
the civil code of Argentina with their original wording, however. They were
incorporated with refurnished words, taken many times from contemporary
works that served as formal sources. On many occasions, therefore, formal
sources “dressed” with modern language the material ideas that were con-
sidered universal.13

This paper is divided into four parts and an appendix. Firstly, it describes
how codification was achieved in the two jurisdictions. It addresses the work
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of the drafters of the civil codes, and highlights which European sources they
used. Secondly, it explains who the two jurists that developed the libraries
were as well as what their social and legal backgrounds and their main
contributions to legal science were. Thirdly, it addresses the two libraries
independently, describing their structure, contents, and impact on the legal
community. Fourthly, it describes the legal context in which the libraries
developed by first comparing the libraries with other works on European
formal sources and, then, by addressing the development of positivistic
approaches to the study and understanding of law. The last part aims to
highlight a pan-American evolution of codification and its legal context. The
appendix aims to illustrate the contents of the libraries and their reception of
formal sources.

II. The Enchantment of Nineteenth Century Codification14

Codification finds its origins in Europe, where it experienced a significant
development during the eighteenth and nineteenth centuries.15 A scientific
revolution led the way for codification, originated in Enlightened and
Humanistic ideas, and followed by Rationalistic Natural Law theorizing.16

This revolution advocated a new presentation of laws that replaced existing
provisions,17 while grouping different areas in an organic, systematic,18

clear, and complete way.19 In addition, codification suggested the laying out
of a plan with terminology and phraseology20 in a single-fabric consolidated
way.21 Codification then advocated one consolidated body for one consoli-
dated group.

Endeavors on codification spread throughout the Western hemisphere.
Europe experienced two seminal codifications in the area of civil law: the
drafting of the French Civil Code of 1804 (later called Code Napoléon) and
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the coming into effect in 1900 of the German Civil Code (BGB, Bürgerliches
Gesetzbuch). Nineteenth century codification also developed in the Americas,
many times building on European sources, though on occasions through
cross-pollination of American codes.22

Comprehensive attempts towards codification were made in the Amer-
icas.23 There was interest in the region for grasping the panorama of civil law
legislation in a succinct and comprehensive way.24 There was a demand for
the examination of ideas existing in other civilized states that had reached
codification.25 By replicating European events, many American jurisdictions
replaced their versions of ius commune with codified systems of national
laws.26 Those enactments took place in the region mainly by the promul-
gation of civil codes in the period 1825–1916.27

Codification endeavors in Quebec and Argentina share similarities. For
example, both jurisdictions enacted civil codes during the second half of the
nineteenth century. The codes of both jurisdictions also provided a single
fabric for private laws, and provided a single code for a single group. Finally,
codifiers in Quebec and Argentina built on European sources, though also
on local provisions, and on American codification examples. Codification
endeavors in both jurisdictions also reveal certain differences. For example,
the code in Argentina repealed prior laws, while its Quebec counterpart
preserved continuity of the ancien laws. In addition, Argentina had a strong
connection with Spain, while Quebec had a strong connection with France
and later with England.
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California. The civil code of Chile provided a third example of cross-pollination, being a
blueprint for many codification projects in the Americas. See Knütel (1996), Parise
(2008) 833, and Richert / Richert (1973).
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concordances. See Saint-Joseph (1840) i.
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A. Quebec28

The colony of Quebec, within New France, was established in 1608 by
Samuel de Champlain.29 Colonizers to that region of the Saint-Laurent River
came mainly from French provinces of the Atlantic coast, and applied
different customs.30 Royal enactments of 1663 and 1664 stated that New
France would benefit from the laws of France.31 Accordingly, French law32

was introduced, and mainly the Coutume de Paris33 was the private law of the
territory,34 together with colonial legislation35 and Royal Ordinances that
affected daily life in the colony36 and that were registered by the Superior
Council.37 Later, and as a result of the Seven-Years War, Britain took control
of New France. The territory officially changed sovereignty to the British
Crown in 1763, and uncertainty developed around the role of private law38

when the civil and the common law systems coexisted.39 The British Crown
advocated the introduction of the common law, though its attempts did not
prevail,40 and themain receptions of English law took place in public law and
in judicial organization.41 The civil law was restored to the territory by means
of the Quebec Act of 1774,42 undertaken by the Parliament ofWestminster.43

Those private law principles, however, slowly started to interact with courts
and legislative activities that introduced a limited amount of concepts from
English law: a bijural system started to emerge in Quebec.44 This evolution,
together with other social changes, demanded a reform of the formal pres-
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28 See generally the complete study by Brierley (1968).
29 Cairns (1980) 114.
30 Id.
31 Brierley / Macdonald (1993) 7.
32 On French law at the time of transatlantic normative transfers, see Brierley (1994) 105.
33 New France did not apply all dispositions of the Coutume de Paris. Cairns (1980) 123.
34 Tancelin (1980) 3.
35 Cairns (1980) 123.
36 Brierley / Macdonald (1993) 10.
37 Tancelin (1980) 3.
38 Brierley / Macdonald (1993) 14.
39 Cairns (1980) 126.
40 Id. at 133.
41 Brierley (1968) 534.
42 On the Quebec Act, see White (1902) 40–41.
43 Brierley / Macdonald (1993) 16.
44 Id. at 17.



entation of the law.45 Quebec ultimately became a province of the Canadian
Confederation on July 1, 1867,46 and a lack of understanding of civil law and
its adaptation to the resulting legal environment persisted.47

Quebec adopted the Civil Code of Lower Canada – Code civil du Bas Canada
(Quebec Code) on August 1, 1866.48 Codification was expected as a natural
and logical development in Quebec because of its antecedents and of the
success codification had had in France.49 The Quebec Code provided an
ordered presentation of private laws.50 It had 2,615 articles51 and was di-
vided into a preliminary title and four books: Book I “Of persons” (Des
personnes), Book II “Of property, of ownership, and of its different mod-
ifications” (Des biens, de la propriété et de ses différentes modifications), Book III
“Of the acquisition and exercise of rights of property” (De l’acquisition et de
l’exercice des droits de propriété), and Book IV “Of commercial law” (Lois com-
merciales).52 Each book was divided into titles, chapters, sections, and arti-
cles.53 The text was therefore able to end the legal Babel that had existed,54

whilst aiming to assert the private laws of Quebec by referring to an official
compilation or doctrinal synthesis.55

Codification in Quebec had its distinctiveness.56 A Codifying Commis-
sion was created by an Act of 185757 and the technical factors of codification
were sought for in its work.58 Accordingly, the Commission was instructed
to transform into a single fabric the laws that related to “Civil Matters and
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45 Id. at 22.
46 Id. at 24.
47 Brierley (1994) 125.
48 See the proclamation of May 26, 1866 by Viscount Monck, available at McCord (1870)

xlii. See also Brierley / Macdonald (1993) 24.
49 Brierley (1994) 116.
50 Brierley / Macdonald (1993) 24.
51 Bellefeuille (1866) 598.
52 Id. at lxix–lxxxiv.
53 McCord (1870).
54 Howes (1989a) 109.
55 Brierley (1968) 542.
56 On the political background of the adoption of the Quebec Code, see Young (1994). See

also the chronology of codification events in Quebec in Brierley (1968) 581–589.
57 “An Act to provide for the Codification of the Laws of Lower Canada relative to Civil

matters and Procedure” (20 Vic. S.C. 1857, ch. 43), reproduced as part of the Consolidated
Statutes of Lower Canada in McCord (1870) xxxiii–xxxvii.

58 Brierley / Macdonald (1993) 25.



are of a general and permanent character.”59 They were then instructed to
indicate the authorities they used to fulfill their work, and invited to suggest
amendments.60 Their work had to reflect a consolidated image of the living
elements of the private law as existing in Quebec.61

The Quebec Code was a single-fabric body. That same fabric blended
ancien civil law principles with principles shaped by Rationalistic and Liberal
values that derived from the Enlightenment.62 The Quebec blend included
elements of Canon, English, French, and Roman laws and local provi-
sions.63 The ideal of one consolidated body for one group was also present
in Quebec because the English minority of the territory had since been
integrated into a structured and single-fabric system.64

There were, however, some differences with other nineteenth century
civil codes.The Quebec Code did not expressly repeal all existing prior law.65

This is a significant element for further law interpretation, and a difference
with other codes such as the one of Argentina and the Code Napoléon.66 The
Quebec Code was enacted both in French and English, a bilingual aspect
that made it similar to the Louisiana Code of 1825, though different from its
French counterpart.67 A final difference is that the Quebec Code, even when
using a single fabric, extended to elements of common law and of com-
mercial law.This reflected a significant difference with other civil codes of its
time,68 such as the one of Argentina.

The work of the Codifying Commission extended for six years.69 Their
product was included in eight Reports,70 the first completed by May
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59 McCord (1870) xxxiv.
60 Brierley / Macdonald (1993) 26 and Cairns (1980) 132.
61 Brierley / Macdonald (1993) 27.
62 Id. at 35.
63 Arroyo I Amayuelas (2003) 272.
64 Gall (1990) 172. See also the preface to the first edition of an 1870 edition of the Quebec

Code where it read that “English speaking residents of Lower Canada may now enjoy the
satisfaction of at last possessing in their own language the laws by which they are gov-
erned.” McCord (1870) x.

65 See article 2613 Quebec Code. McCord (1870) 412 and Howes (1989a) 109.
66 Brierley / Macdonald (1993) 30.
67 Id.
68 Id. at 35.
69 Brierley (1968) 526.
70 There were eight Reports, one being supplementary. See Civil Code of Lower Canada:

First, Second and Third Reports (1865); Civil Code of Lower Canada: Fourth and Fifth



186271 and the last by January 1865.72 These followed the order of the work
of the Commission and not that of the Quebec Code.73 The Commission
was composed of judges that took leave during the drafting period. René-
Edouard Caron, Augustin-Norbert Morin, and Charles Dewey Day worked
under the chairman of the first.74 Day was Anglophone whereas the two first
were Francophone.75 They had two secretaries skilled in English and
French.76 One of those secretaries, Joseph-Ubalde Beaudry, replaced Morin
when he passed away.77 Commissioners stated that their Reports included
“accompanying observations [that] are intended to indicate the sources from
which the articles submitted have been derived, and to explain when
necessary, the reasons upon which they have been adopted.”78 The Commis-
sioners undertook a critical examination of local and foreign laws, while
they valued tradition, jurisprudential theory, and their intuitive understand-
ings of optimal provisions.79

In Quebec “memory was more important than imagination in 1866.”80

The sources of the Quebec Code were therefore many and the text reflected
the law that had applied in the territory until its enactment.81 The Reports
referred to more than 350 different authorities82 and offered a convenient
way of determining the sources of each provision.83 Together with an
internal memorandum by Caron,84 they showed that the Commissioners
worked with an array of local and foreign sources (e. g., English law, Roman
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Reports (1865); and Civil Code of Lower Canada: Sixth and Seventh Reports and Supple-
mentary Report (1865).

71 Testard de Montigny (1869) 597.
72 Brierley / Macdonald (1993) 29.
73 Testard de Montigny (1869) 7 (preface).
74 Brierley / Macdonald (1993) 27.
75 Cairns (1980) 139.
76 Brierley / Macdonald (1993) 27.
77 Id.
78 Civil Code of Lower Canada: Sixth and Seventh Reports and Supplementary Report (1865)

6.
79 Cairns (1987) 709.
80 Brierley / Macdonald (1993) 35.
81 Mignault (1935) 108 and Richert / Richert (1973) 506.
82 Brierley (1968) 552.
83 Lawson (1955) 50.
84 See the breakdown of sources in Brierley / Macdonald (1993) 28, n. 96.



law, Scots law, US law),85 and that French materials were their main quar-
ry.86 Commissioners also looked into decisions adopted by local courts,87

and did not limit themselves to a single source for their normative trans-
fers.88 Their main difficulty was “the care and circumspection required for
making a safe and judicious selection.”89 They provided a new presentation
for old provisions selected from many sources90 because the Quebec Code
integrated into one single fabric the laws of the territory while not being
subversive of prevailing local legal notions.91 The Commissioners said in
their first Report,

[we] have tried to avoid [acknowledged faults], and have sought for the means of
doing so in the original sources of legislation on the subject, in the writings of the
great jurists of France as well under the modern as the ancient system of her law,
and in the careful comparison of these with the innovations which have been
introduced by our local legislation and jurisprudence, or have silently grown up
from the condition and circumstances of our population.92

B. Argentina

The current territory of Argentina was formerly a possession of the Spanish
Crown. Historically, it has been referred to as Río de la Plata, due to the name
of the main fluvial artery that crosses through the region. In 1516, Juan Díaz
de Solís led the first European expedition that arrived to Río de la Plata.93

During the nineteenth century, local inhabitants replicated other South-
American liberating movements, and independence from Spain was de-
clared on July 9, 1816.94

The first attempts towards civil law codification in Río de la Plata were
undertaken in 1852.95 At that time, the head of the executive power delivered
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85 Cairns (1980) 145.
86 Brierley (1968) 552.
87 Karpacz (1971) 534.
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216.
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91 Brierley (1968) 574.
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93 Rock (1987) 8.
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95 Levaggi (1987) 265.



a decree ordering the appointment of drafters that would work on the civil,
commercial, criminal, and procedural codes.96 In addition, the Argentine
Constitution indicated that the national legislative branch should deliver
civil, commercial, criminal, and mineral codes.97 Those first interests in
codification were interrupted because the Province of Buenos Aires seceded
from the rest of Argentina.98 A reunion would have to wait until a constitu-
tional reform took place in 1860.99

The completion of a civil code was delayed until the following decade.The
Código Civil de la República Argentina (Argentine Code)100 took effect on
January 1, 1871.101 Dalmacio Vélez Sarsfield (Vélez) had been appointed to
draft the resulting code seven years prior.102 Throughout his life he served as
lawyer, judge, professor, journalist, and government minister.103 The Argen-
tine Code had 4,051 articles and was divided into two preliminary titles and
four books: Book I “Of persons” (De las personas), Book II “Of personal rights
in civil relations” (De los derechos personales en las relaciones civiles), Book III
“Of real rights” (De los derechos reales), and Book IV “Of real and personal
rights-dispositions in common” (De los derechos reales y personales – disposicio-
nes communes).104 Books were divided into sections, parts, titles, chapters, and
articles. In contrast to its Quebec counterpart, the Argentine Code overruled
all related prior laws that had developed during the Spanish colonial period
and the early independent period (e. g., Indiano and Patrio laws).105

The Argentine Code included notes for many of its articles. Those notes
are not part of the law, and are intended to inform the reader about the
genesis of the thoughts of Vélez.106 They aid the comprehension of articles,
in a similar way as legislative history or exposé des motifs.107 The notes are still
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96 Id.
97 Section 64, Paragraph 11. Spanish text of the Argentine Constitution of 1853 available at

Alberdi (1858) 204. See also Tau Anzoátegui (1977b) 319.
98 Levaggi (1987) 265.
99 Tau Anzoátegui (1977b) 340.

100 See Moréteau / Parise (2009) 1143–1145 and Levaggi (1987) 266.
101 Ley 340 (1869) 496–905.
102 Levaggi (1987) 265. See also Cabral Texo (1920a) 156–178.
103 Fraga Iribarne (2000) 580.
104 See Ley 340 (1869) 496–905.
105 See article 22 Argentine Code, id. at 508.
106 Moisset de Espanés (1981) 448.
107 Levaggi (2005) 209.



useful as an additional element for interpretation of codified provisions,108

and serve as guides when studying articles.109 Notes can also be useful for
determining the juridical, economic, or philosophical position that inspired
the Argentine Code.110 In 1865, Vélez made reference to the existence of
notes,

I indicated the concordances between the articles of each title and the current laws
and the codes of Europe and America, for an easier and more illustrated discussion
of the draft.
On occasions I had the need of including long notes in articles that solved archaic
and serious matters that had been under debate by jurists or when it was necessary
to legislate in areas of law that needed to be moved from doctrine and turned into
law.111

The work of Vélez was also a single-fabric body. He had an eclectic approach
to law112 and therefore identified materials from many sources. Vélez
worked with legislative acts, drafts of codes, codes, and doctrine that served
him as guides.113 As with other drafters, he used the ideas and codes that
existed at the time.114 He was especially interested – as were Andrés Bello in
Chile, Louis Moreau-Lislet in Louisiana, and Teixeira de Freitas in Brazil – in
the jurists and works that theorized on modern law while building upon
Roman law principles.115 Finally, Vélez added to those materials the iden-
tification of local customs.116

Merits of normative transfers should prevail over originality. This idea
was defended by an Argentine periodical as early as 1854.117 Accordingly,
codification in Argentina, similarly to that in Quebec and other jurisdic-
tions, did not exclusively pursue formal originality.118 The Argentine cod-
ifier was well acquainted with Roman law and Castilian legislation. The
archaic nature of those texts encouraged him to look for direct and modern
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108 Cobas / Zago (1991) 146–147.
109 Rivarola (1901) 12.
110 Cobas / Zago (1991) 148.
111 Velez Sarsfield (1865) v. See also Levaggi (2005) 204 and 310.
112 Guzmán Brito (2000) 453.
113 Parise (2010b) 40. See also Salvat (1913) 436.
114 Levaggi (2005) 180.
115 Id.
116 Salvat (1950) 132.
117 Navarro-Viola (1854) 3.
118 Levaggi (1992) 262.



models that would reproduce those ideas: the project of a civil code by
Teixeira de Freitas for Brazil, the Code Napoléon, the Concordancias, Motivos y
Comentarios del Código Civil Español119 by García Goyena, the civil code
of Chile by Andrés Bello,120 and the Louisiana Code. Vélez mentions in
his code, amongst many other sources, the Corpus Iuris Civilis,121 the Siete
Partidas,122 principles of Canon law,123 the project of a civil code for the
State of New York,124 the codes of numerous jurisdictions (e. g., Austria,125

Haiti126), and many doctrinal works (e. g., William Blackstone,127 Jean Do-
mat,128 James Kent,129 Robert Joseph Pothier,130 Friedrich Carl von Savi-
gny131). Even when French authors and the codes that followed the Code
Napoléon prevail in his notes, Vélez did not limit to follow one stream of
thought, and his very diverse sources helped him elaborate an eclectic code.

III. The Men behind the Mirrors

Libraries of civil codes aimed to reflect the normative transfers that took
place during the codification period. Two of those resulting mirrors were
designed by Charles-Chamilly de Lorimier in Quebec and by Luis Vicente
Varela in Argentina. The two jurists lived in opposite ends of the Americas,
most probably never interacted, and yet undertook a similar endeavor. Both
designers were from the same generation, were born from political immi-
grants in exile, extended their interests beyond private law and civil code
areas, and above all, were very prolific in their scholarly writings. The two
designers also were at some point members of the superior courts of their
jurisdictions. There is a significant difference between the designers, how-
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119 García Goyena (1852).
120 Zorraquín Becú (1976) 350.
121 E.g., note to article 2913 Argentine Code, in Ley 340 (1869) 773.
122 Note to article 455, id. at 546.
123 Note to article 14, id. at 507.
124 Note to article 2538, id. at 741.
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ever. One was involved in ultramontanism and the other in freemasonry.
These impacted politics and daily life during the nineteenth century across
different parts of the Americas.

A. Lorimier132

Charles-Chamilly de Lorimier (September 13, 1842 to May 24, 1919) was
born in the State of Iowa (USA).133 He belonged to a generation that
bridged two centuries during their adult and most prolific part of life. He
was born while his parents entered exile after the defeat of the Patriotes at the
battle of Saint-Eustache in 1837.134 His family returned to Montreal soon
after exile and his father, Jean-Baptiste, retook the practice of law.135

Lorimier would be identified throughout his life with nationalistic136 and
Catholic ideas in Quebec.137 He studied law138 at the Jesuit Collège Sainte-
Marie where his conservative approach to life, law, and religion started to be
shaped.139 He was admitted to practice law in 1865,140 one year before the
Quebec Code took effect. He was involved with the Bar examination in
Montreal and also taught criminal law at the Montreal location of Université
Laval.141 Lorimier was a member of the judiciary during the last years of his
life, when invited to sit at the Quebec Superior Court from 1889 to 1914,142

and where he rendered opinions both in French and English.143 As part of his
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132 A complete bibliography of Lorimier is available in the Dictionary of Canadian Biography /
Dictionnaire biographique du Canada (DCB/DBC) under the auspices of University ofToron-
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transfer. The court, referring to that case, said: “it is painful to see a fellow-citizen accused
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136 Dickinson / Young (2002) 253.
137 Young (1994) 16.
138 Normand / Saint-Hilaire (2002) 307.
139 Young, Lorimier, Charles-Chamilly de.
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142 See the survey of Justices of the Superior Court of Quebec in the study by Bouthillier

(1977) 494.
143 Crête (1993) 239. See, for example, the English decision in Palliser v. Vipond.



conservative approach to law he tried to limit the impact that the Canadian
Supreme Court had in Quebec.144 His conservatism was also reflected in his
religious views. Lorimier had joined and had been an advocate of ultra-
montanism.145

The designer of the library of the Quebec Code was a prolific author.
In his time, both in Quebec and Argentina, historians, moralists, poets, and
romantics belonged mainly to the judicial world.146 His production includes,
amongst others, the library in twenty-one volumes, a course book on crimi-
nal law,147 and a text on property law.148 He also participated with Canadian
periodicals. For example, he wrote for the Revue Canadienne in the 1870 s.149

Lorimier was also a founding editor of La Thémis150 in 1879, together with,
amongst others, Thomas Loranger and Édouard de Bellefeuille.151 That
journal, created by Eusèbe Senécal,152 different from others in Canada at
that time, also addressed social issues.153 He contributed with that journal by
writing on criminal law.154 Lorimier also established with his sons in 1895
the Revue de jurisprudence,155 once he had completed his library of the
Quebec Code.156 Those writings of Lorimier were accessible for the local
legal community because periodicals in Quebec were published regularly157

and were welcomed by libraries of Bar associations and courts.158
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B. Varela159

Luis Vicente Varela (May 27, 1845 to December 12, 1911) was born in
Montevideo (Uruguay),160 while his parents entered exile during the govern-
ment of Juan Manuel de Rosas.161 He returned with his family to Buenos
Aires soon after the battle of Caseros in 1852.162 His father, Florencio, was a
lawyer and politician that occupied a prominent role in Argentine history.163

Florencio was murdered in Montevideo before the family returned to
Argentina,164 and left his family in a precarious financial situation.165 Luis
Varela kept a life-long connection with Vélez. He found in the Argentine
codifier mentorship, worked in his law office,166 and even published in 1871
one of his works on Public Ecclesiastical law.167 Varela was also appointed
secretary to Vélez while the latter was Minister of the Interior.168 Vélez had
been on good terms with Varela’s father too, visiting his home before being
exiled to Uruguay.169

Luis Varela always had an active public life. He was a freemason, being
initiated into a lodge in 1868.170 That same year he completed his law
studies at the Universidad Nacional de Córdoba.171 Varela occupied several
public offices. He was president of the Supreme Court of the Province of
Buenos Aires from 1887 to 1889,172 and moved to the highest court of the
country in 1889,173 staying in office for ten years.174 He is remembered for
his dissenting vote in Cullen v. Llerena.175 The majority of the court then
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used the US decisions in Georgia v. Stanton176 and Luther v. Borden177 to solve
the applicability of the political question doctrine.178 Varela claimed, how-
ever, that the doctrine did not apply to a provincial government.179 He later
resigned to the Argentine Supreme Court due to a scandal related to debts
with banks that could have led to impeachment.180

His legal knowledge exceeded private law.Varela explored the developing
area of comparative law and looked into normative transfers.181 He was also
well read in constitutional and criminal law.182 He claimed that the US
historical background could apply to Argentina.183 While in office with the
Argentine highest court, he tended towards the imitation of the US constitu-
tional law model, even using terms in English in his opinions.184 Varela
would refer toThe Federalist Papers185 and to US Supreme Court decisions,186

especially those subscribed by Roger B.Taney and Salmon P. Chase.187 Varela
was also involved in law-making. He was House Representative for the
Province of Buenos Aires,188 and participated of the constitutional conven-
tions for that province.189 Varela additionally projected laws and codes. He
helped shape the municipal laws of Buenos Aires,190 and was appointed
to oversee a reform for the provincial Constitution.191 In addition, Varela
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drafted the first American192 Code of Administrative Law Litigation (con-
tencioso administrativo),193 which took effect in Buenos Aires in 1906.194 His
influential code, similarly to the one by Vélez, included notes195 for the
different articles.196

The designer of the Argentine library was a prolific author. He wrote
at least 23 law related works,197 and his history of the Argentine Constitu-
tion198 motivated a law-review comment in the US, where he was deemed a
“well known writer on both the public and private law.”199 Similar to
Lorimier, Varela contributed with periodicals. He wrote for the Revista de
Legislación y Jurisprudencia of José María Moreno, Juan José Montes de
Oca, and Antonio E. Malaver.200 He also wrote for the Revista de los
Tribunales,201 which operated under the direction of Serafín Álvarez and
Rafael Calzada.202 Furthermore, Varela undertook the translation of English
works into Spanish;203 and was involved in journalism, working as editor
for his family’s newspaper,204 where he defended the codification work of
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195 In 2011, the note of Varela to article 29 of the code was cited by the Supreme Court of
the Province of Buenos Aires. See Estojacovich c. Instituto de Previsión Social s/pretensión
anulatoria (R.I.L.).

196 Bercaitz (1945) 7.
197 Varela (1908) iv. See a complete list in Cutolo (1985) 503.
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199 Dodd (1911) 114.
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445.
201 Cutolo (1985) 503.
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203 For example, in 1869, he translated a chapter of the work of John Norton Pomeroy entitled
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Nadelmann (1959) 212–213.
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Vélez.205 He did not limit his writings to law,206 initiating the crime fiction
genre in Río de la Plata.207

IV. Libraries of Civil Codes

The libraries of civil codes resulted from the efforts of two unique jurists. In
the early 1870s, Lorimier and Varela started to envision multi-volume works
on the formal sources of the civil codes of their jurisdictions. The purpose,
content, structure, and audience of both works were similar. Lorimier and
Varela, however, lived approximately 5,700 miles apart, in the far ends of the
Americas. There is no indication that either of them had visited their
respective countries, nor that they held epistolary contact. Furthermore,
there is no indication that their works reached the opposite ends of the
Americas during the 1870 s.208

Libraries reproduced the formal sources that drafters of civil codes used.
Lorimier provided transcriptions of the exact formal sources mentioned by
the Commissioners in their Reports. Varela acted in a similar fashion for
Argentina, including the formal sources that Vélez had mentioned in his
notes to the Argentine Code. Lorimier was able to complete his work
throughout 21 volumes, covering almost all the content of the Quebec
Code. The work of Varela, in 16 volumes, was interrupted and covered only
one fourth of the Argentine Code. Very few antecedents of the libraries can
be found. For example, in France immediately after the enactment of the
Code Napoléon, Julien-Michel Dufour aimed to indicate the sources of the
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dispositions of that code,209 though his work was less ambitious, and was
limited to providing references210 and not exclusively transcriptions.211

Comparative legislation started to gain momentum around the 1850 s.212

This activity predated the study of comparative law and provided compar-
isons between the different legislative bodies of different jurisdictions. The
libraries benefited from this context and used those works as repositories for
many formal sources. The leading works in comparative legislation for the
Americas were by French and Spanish authors. Fortuné Anthoine de Saint-
Joseph produced a work of legislative concordances that circulated in
Argentina and Quebec at that time. The French author included in his work
a synoptic chart that helped compare the texts of the Code Napoléon with the
texts of several nineteenth century codes.213 In Spain, Florencio García
Goyena directed readers through the text of a Spanish civil code project of
1851 which included a scholarly analysis for each of its articles.214 Drafters of
civil codes in the Americas regarded those works as comparative-legislation
tools. Another work that provided formal sources was completed at that time
by Juan Antonio Seoane, also in Spain.215 He provided translations and
transcriptions of sources216 that aimed to complete the lacunae that had
existed in Spain,217 and in the Americas, regarding comparative legislation.

A. Bibliothèque du Code Civil218

The Quebec Code provided the legal profession with an indispensable
vademecum of private law for that part of Canada.219 It had been noted, as
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early as 1832, that in Quebec the law was spread throughout many vol-
umes.220 In addition, the texts by commentators of the ancien French civil law
were starting to be scarce, being difficult to obtain copies of their works,
together with a shortage of new editions and translations of significant
legislative materials.221 Local libraries had incomplete holdings of the ancien
civil law materials that had been transferred into the Quebec Code,222 and
the importation of books turned out to be an essential way to complete
existing collections.223 In addition, law books in the 1870s were expensive in
the region and complete libraries were limited to the wealthy,224 or to
courts225 and Bar associations.226 Lorimier aimed to illustrate with his library
the formal sources that comprised that vademecum,227 and therefore meet the
needs of many practitioners trying to access those materials.228

The library of Lirmier was entitled Bibliothèque du Code Civil de la province
de Québec.229 It was published in 21 volumes from 1871 to 1890,230 spanning
16,500 pages, and was one of the earliest editions of the Quebec Code.231

The first volume of the library demanded “18 months of research and
study,”232 and, together with two following volumes, was also signed by
Charles Albert Vilbon.233 The co-author of those first three volumes234 was
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admitted to practice law two years before Lorimier, and there are no
indications that he contributed to other law-related publications.235 The
publication of the Quebec library was undertaken in Montreal by three
different publishers; Eusèbe Senécal (founder of La Thémis) was responsible
for ten volumes, while La Minerve and Cadieux & Derome were responsible
for three and eight volumes, respectively.236 Lorimier worked with the
holdings of the library of the Bar of Montreal237 and with those of his
friends.238 The Quebec Code was seen at that time as a “kind of library”239

itself, and Lorimier therefore provided excerpts of its formal sources. In the
words of Lorimier, his work aimed to complete “a small library of our Civil
Code” (petite bibliothèque de notre Code Civil),240 and accordingly, enable a
natural prolongation of it.241

The library was a work of comparative legislation that reflected the nor-
mative transfers that had taken place in Quebec. It linked the law of that part
of Canada with the remaining legal universe.242 Lorimier indicated in the
introduction to his library that “it is our objective to offer for each article the
commentaries, developments, and comparative legislation, that a judicious
election permits us to transcribe.”243 His main contribution was the fidelity
of the formal sources transcribed244 (e. g., English, French, Roman, US).245

Lorimier defended the notion that modern authors were a reflection of
ancien writers, and that it was impossible to understand the provisions of
the Quebec Code if there was ignorance on the origins of those ancien
institutions.246 He therefore saw the new text as a summarized and organ-
ized way of presenting the ancien laws.247 He believed that the European and

Agustín Parise336

235 Normand / Saint-Hilaire (2002) 308.
236 See generally Lorimier / Vilbon (1871–1890).
237 Lorimier / Vilbon (1871–1890) Vol. 1 p. 14.
238 Normand / Saint-Hilaire (2002) 324.
239 Howes (1989b) 140.
240 Lorimier / Vilbon (1871–1890) Vol. 1 p. 13. See also Normand / Saint-Hilaire (2002)

313.
241 Normand / Saint-Hilaire (2002) 311.
242 Howes (1989b) 142.
243 Lorimier / Vilbon (1871–1890) Vol. 1 p. 11.
244 Id. at 12. See also Normand / Saint-Hilaire (2002) 316.
245 Lorimier / Vilbon (1871–1890) Vol. 1 p. 13. See also Howes (1989a) 112.
246 Normand / Saint-Hilaire (2002) 312–313.
247 Lorimier / Vilbon (1871–1890) Vol. 1 p. 5. See also Normand / Saint-Hilaire (2002)

313.



American formal sources he provided should be considered primary sources
for modern laws.248

The work of Lorimier followed the structure of the Quebec Code.
Articles, both in French and English, were followed by transcriptions of
the Commissioner’s Reports and of formal sources that naturally prolonged
the given framework.249 Lorimier did not correct, however, the contra-
dictions250 or mistakes made by the Commissioners, leaving that task to
readers.251 The library was interrupted at the end of Book III of the Quebec
Code;252 excluding the book on commercial law and the final disposi-
tions.253

An approximation to the content of the library is reflected in the wording
of its complete title.254 Firstly, the work aimed to reproduce the text of the
Quebec Code, both in French and English.255 Secondly, it aimed to tran-
scribe the Commissioner’s Reports. Thirdly, the title indicated that it would
include transcriptions of authorities to which the Commissioners referred,
“together with many other authorities.”256 Transcriptions were provided in
their original languages257 (i.e., English, French, Latin), though some Latin
passages were provided in French with the assistance of existing trans-
lations.258 Lorimier followed the original texts and ignored additions
included in critical editions.259 Yet, the normative transfer was not only
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reflected in the transcription of European formal sources because the library
included, for example, numerous references to the Louisiana Code.260

Fourthly, it aimed to provide tables of concordances between the Quebec
Code, the Code Napoléon, and the Louisiana Code.This last objective was not
achieved by the library,261 though some studies incorrectly indicate the
contrary.262 Tables were no rarity at the time comparative legislation
developed. They existed in Quebec, and to a similar extent, in other code-
related works.263 The title of the library did not reflect its content com-
pletely, however. For example, the introduction to the opus included
valuable reflections on codification. Written in the context of the nineteenth
century codification movements, they provided a panorama of codification
endeavors in the Americas.264

The use that local scholars, practitioners, and courts made of the library
helps illustrate its reception and effects. The library was deemed very useful
for the practice of law because practitioners could easily cite authorities in
their petitions, as did judges in their decisions.265 Accordingly, the library
simplified the practice of law in Quebec.266 In addition, its portable size,
conveniently divided into many volumes, made it easy to transport.267 Judges
in Quebec had easy access to copies of the library because soon after the work
was completed, the government bought 100 copies to make them available
to magistrates.268 This also may have provided financial support to the
enterprise of Lorimier. The book was also promoted by means of catalogues
and, towards the beginning of the twentieth century, was seen as a work of
erudition.269 For example, a catalogue for the Exposition Universelle of 1900
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microfilms he consulted. See also Normand / Saint-Hilaire (2002) 323.

262 Fabre-Surveyer (1939) 658–659 and Taschereau (1955) 120.
263 McCord (1870) 466–475.
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included the library, being one of the most expensive books for the Canadian
section.270 Lorimier’s work was a tool for the identification of useful
authorities when interpreting articles of the Quebec Code.271 It was cited
in scholarly writings,272 court decisions,273 and bibliographies274 throughout
that same century in Canada. For example, a case decided in 1977 by the
Supreme Court of Canada read: “The fourth Report […] gives a list of the
authorities on which they relied, and I can do no better than refer to the
relevant texts compiled in de Lorimier.”275 The library was cited in other
jurisdictions, even deserving a reference in the seminal work by Marcel
Planiol.276 Its impact was anticipated as early as 1871, when it was said that
the library should be in libraries of “all advocates, notaries, priests, and all
educated men that love being aware of the laws that govern their actions.”277

B. Biblioteca del Código Civil

The Argentine Code overruled existing prior laws. Its notes, however, attract-
ed an array of European materials that had predated it and that had been
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transferred to the Americas by the codifier. Vélez wrote in 1868 that he had
aimed to show in his code the “current status of [legal] science, and had
therefore grounded the resolutions made in the code with the writings of the
best known jurists from all nations.”278 Practitioners, scholars, and courts
welcomed European literature that arrived at the time the Argentine Code
was adopted. They sought to hold copies of the works cited in the notes of
Vélez,279 though privately-owned law libraries rarely had complete collec-
tions.280 Such collections required at least 600 expensive volumes, and while
some were able to furnish them, others found in the library of Varela an
affordable option.281 In addition, some local courts applied historical
interpretations of code provisions. When interpreting, they looked into
Castilian, Indiano, and National law. For example, the already mentioned
Juan José Montes de Oca282 indicated in 1877 that jurists should know legal
history.283 Antonio E. Malaver, who was also involved with the Revista de
Legislación y Jurisprudencia, looked at ancien laws while acting as the
Argentine Attorney General.284 He understood that complete derogation
was no obstacle for referral to prior laws.285 It was also useful to cite, for
example, the work of García Goyena286 because, as mentioned in 1887, the
latter owned the ancien laws that had been common to Argentina and that
led the way for the new legislation.287 Scholars would soon comment on the
merits and sources of the Argentine Code.

The library of Varela was entitled Concordancias y Fundamentos del Código
Civil Argentino.288 It was published in 16 volumes from 1873 to 1875,289

spanning 6,400 pages, and was deemed the first important work on the new
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private law of Argentina.290 The publication of the Argentine library was
undertaken in Buenos Aires by H. y M. Varela,291 the publishing house of
Varela’s brothers. Varela worked with materials provided by Vélez, most
probably from the codifier’s private library.Varela said in the introduction to
his library that “Vélez provided me with some books that are difficult to find
even in Europe.”292 Two other facts indicate the participation of Vélez in the
library. Varela cited in his work Castilian formal sources that only appear in
the draft of Vélez.293 Those references to Castilian sources seem to indicate
mentorship provided by the codifier. In addition, the work of Varela was
interrupted in 1875, the year Vélez died.294 The library aimed to turn un-
necessary the access to the works mentioned in the code’s notes and there-
fore reproduced the passages referred by Vélez.295 In words of Varela, his
library “should be called the library of the Argentine Code” (debiera llamarse
la Biblioteca del Código Civil Argentino).296

The Argentine library was a work of comparative legislation. It reflected
the normative transfers that had taken place in that part of the Americas by
reproducing texts cited by Vélez in his notes. Varela claimed that the notes
were the official commentary to the code and that they reflected the latest
developments of legal science.297 Identification of transfers could resemble
the reconstruction of a tapestry from a canvas: similar solutions could be
provided by different sources.298 The content of the notes, as reproduced by
Varela, could offer guidance in that reconstruction process.299 Vélez had
gone through thousands of pages, while selecting and classifying by means
of critical analysis;300 and the library mirrored the results of that process.
Vélez stated in 1865 that,
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I have considered all the codes published in Europe and America, and the
comparative legislation of Mr. Seoane. I have used mainly the Spanish Project of
Mr. Goyena, the Code of Chile, that much surpasses the European codes and,
mainly, the project of a civil code that Mr. Freitas is working on for Brazil, from
which I have borrowed many articles.
Regarding the legal doctrines that I believed necessary to convert into laws for the
First Book, my main guides have been the German jurisconsults Savigny and
Zacharie, the great work of Mr. Serrigny on administrative law of the Roman
Empire, and the work of Story, Conflict of Laws.301

The library of Varela followed the structure of the Argentine Code.302 The
comments to the Argentine articles included transcriptions of European and
American formal sources. Varela said in the introduction to his library that
laws never resulted from capricious decisions or from improvisation.303 He
cited Joseph Story, and said in Spanish that “the preamble of a statute is a key
to open the mind of the makers.”304 Varela then stated that the preamble of
the Argentine Code was no other than the study of the authorities included
in its notes.305 Accordingly, it was necessary to determine if the authorities
cited had been actually considered by the codifier.306 A comparative and
well-reasoned study of the materials used by the codifier would open the
mind of the maker.307 In 1875, the library was interrupted in article 1260 of
the Argentine Code, 308 having covered only one fourth of the code. In 1881,
the work was continued by Serafín Álvarez309 and Rafael Calzada, editors of
the Revista de los Tribunales.310 They continued publishing the library,
reaching article 1843 of the Argentine Code,311 though with a slightly
different plan.312 Varela was not involved with that new publication and the
work also addressed the main decisions of the supreme courts of Argentina
and Buenos Aires.313
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The library consisted of mainly four building blocks. Firstly, it included
the transcription of articles of the Argentine Code.314 This followed the
numbering given by Vélez in his draft. Each title, therefore, restarted the
numbering of articles. Secondly, it included the transcription of references
made by Vélez in his notes, though not always extracted from the same
editions used by the codifier.315 The transcriptions were translated into
Spanish.316 Texts originally in English, French, Italian, Latin, and Portu-
guese would be then easily accessible for Spanish readers.317 Thirdly, it
reproduced verbatim transcriptions of foreign materials that Varela under-
stood as relating to Argentine articles, even when Vélez had omitted
references to them in the notes.318 For example, even when Vélez had been
silent,319 Varela indicated that articles 424 and 430 of the Louisiana Code
had been sources for article 37 of the Argentine Code.320 Fourthly, the
volumes were enriched by two indexes. One followed the structure of the
Argentine Code;321 while the other classified alphabetically the legislation
and authors cited according to the areas they addressed.322 Accordingly, the
library consisted of transcriptions and translations of materials that Vélez
used in his drafting. Had it been completed, the library would have been an
exhaustive opus magnum,323 rendering further studies on the sources of the
Argentine Code unnecessary.

Scholars, practitioners, and courts made use of the library. Varela had
aimed to simplify the study and application of the Argentine Code,324

making research less time consuming.325 He deemed it unnecessary for
practitioners to turn to the original books cited by Vélez because relevant
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parts were transcribed in his opus.326 Even if transcriptions were only of
passages of the claimed doctrines, research would very much benefit from an
easy examination of formal sources.327 The library was valued by contem-
porary scholars. For example, during a strong debate between two renowned
commentators of the Argentine Code,328 one of them acknowledged the
significant contribution that Varela had achieved with his library.329 Courts
also welcomed the library, which could be useful when facing the interpre-
tation method followed by the Argentine Supreme Court in some decisions.
For example, in 1891, a decision stated that to understand the meaning of
a provision the usual practice of the court was to move from Roman to
Castilian law and from there to the Argentine Code.330 The Argentine
National Congress and the Buenos Aires Legislature passed laws in which
they authorized the buying of 400 and 150 copies of the library, respec-
tively.331 These copies were aimed at courts, and provided financial support
to the enterprise of Varela.The library was cited in court decisions,332 even in
the twenty-first century. For example, in 2002, an appeal court stated the
usefulness of the library by referring to the ample indications and tran-
scriptions it provided.333

V. Looking at Mirrors of the Law

Nineteenth century codification spread through the Americas, reaching
Quebec and Argentina. Accordingly, libraries developed and were applied
within different social and legal contexts. There are significant differences
amongst contexts, yet codification endeavors in the Americas reveal certain
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similarities. The interest in formal sources, together with the development of
positivistic approaches to law, was present in most American jurisdictions
that experienced codification. These two aspects reflect – at least for the
particular situations mentioned in this paper – a pan-American evolution
that took place during the years that followed the enactment of civil codes.

A. European Formal Sources

Scholars in American jurisdictions traced formal sources of their civil codes.
There was a pan-American interest in that treasure trove of European formal
sources. On occasions, initially the drafters and those tracing formal sources
soon after, welcomed the association to the prestige held by transferred
elaborations in their jurisdictions of origin. The tracing of sources, however,
was not pursued exclusively by means of libraries of civil codes. Many times,
nineteenth century scholars worked on glossed editions of codes, in which
formal sources were only pinpointed. Codifiers, like builders of monuments,
benefited by using the best materials provided by the legal science of their
time.334 The annotation or glossing of codes helped identify those materials,
and provided motives and resulting concordances. Some nineteenth century
codifiers had already incorporated annotations to their drafts (e. g., Argen-
tina, Brazil, Chile, New York, and Uruguay).335 On the Iberian Peninsula,
Spain had provided the already mentioned work by García Goyena, which
was considered a seminal glossed edition.336 He said that each article of the
Spanish project would include a reference to corresponding provisions of
other legislative works (concordancias), motives (motivos), and commentaries
(comentarios).337 That way, he said, readers would have almost universal
knowledge of the legislation on that topic with just a simple glance.338 That
trend to provide glossed editions of codes would soon spread throughout
both sides of the Atlantic.

South American jurisdictions provided several examples of glossed edi-
tions of codes. In Argentina, Lisandro V. Segovia, Baldomero Llerena, and
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José Olegario Machado embarked upon that path.339 Their focus, as that of
other commentators, was for the most part initially on European sources,
both legislative and doctrinal.340 The Argentine Code provided an example
of reception of foreign laws, which after adaptation were considered
local.341 In Chile, soon after 1856, the codifier, Andrés Bello, envisioned
a glossed edition of his code with notes for each article. Though never
completed, his projected edition was to be built on the notes that he had
included in his 1853 draft.342 Such a work would have been useful in Chile,
where law was taught according to the letter and structure of the local
code.343 In Uruguay, codifiers were also expected to explore an array of
legislation and doctrinal works while looking for material sources.344 Their
works were then more about selection than creation.345 In the early
twentieth century, Rafael Gallinal provided for Uruguay a glossed edition
of the local civil code.346 In Uruguay, though in 1851, Eduardo Acevedo, the
drafter of a civil code project, also made an early approach to the distinction
of formal and material sources that applies to many American codification
endeavors. He stated that,

having used for our work writings by French authors […] it will be questioned why
we have not cited them, especially since on occasions we borrowed their words.
However, that was necessary because we imposed ourselves to provide a national
character to the work, removing all foreign scent that would be reproached.
Furthermore, many times an article that had been triggered by reading [the French]
Toullier found support on an opinion by [the Spaniard] Sala […], which, although
identical in substance, lacked the fundamentals that made it more acceptable.347

North American jurisdictions also provided examples of glossed editions of
codes. In Quebec, for example, glossed editions were also welcomed soon
after the code was adopted. Those glosses referred to sources, though they
only listed them, while dealing mainly with the reporting of local deci-
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sions.348 Thomas McCord, one of the secretaries of the Codifying Commis-
sion, worked on an edition that included references to the authorities cited
in the Reports together with tables of concordances with the Code Napoléon
and the Code de commerce.349 Those glosses included references for “notaries,
clergymen, physicians, merchants, real estate owners, and persons out of
Lower Canada.”350 Examples of glossed editions were also provided by US
states. Very early during the nineteenth century, in the State of Louisiana,
some copies of the Digest of 1808351 – the predecessor of the Louisiana Code
– included manuscript glosses that related to its different titles and
articles.352 Later, the codifiers of the influential Louisiana Code drafted a
project including glosses with references to many authorities.353 In 1838,
Wheelock Upton and Needler Jennings published a well circulated edition
of the Louisiana Code with glosses.354 They referred to related legislation,355

doctrinal works,356 and court decisions.357 Their work would “fill a void in
the libraries of the gentlemen of the Bar”358 and “render unnecessary those
laborious researches, the prosecution of which often require extended and
thorough knowledge of the annals of jurisprudence.”359 The State of
New York also provided the Americas with glosses. David Dudley Field
worked on a project of a civil code for that state.360 His 1865 project had
notes for two-thirds361 of its articles,362 and indicated references to, amongst
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others, related court decisions,363 revised statutes,364 the Code Napoléon,365

and the Louisiana Code.366 Even though the project was never the law of
New York,367 its drafts were influential,368 and its provisions about the law
of contracts were adopted by several states (e. g., California, Montana).369

Additionally, in the State of California, during the early 1870s, the local
Code Commissioners provided in their work annotations that significantly
replicated the glosses by Field.370

B. Positivistic Studies

Positivistic approaches to the study and understanding of law gained
popularity during the nineteenth century in Europe and the Americas.371

Several schools of thought evolved from nineteenth century European
positivism. Some of those, and their leading representatives, had a significant
impact on the drafting of codes in the Americas. Examples of the latter are:
Legal Positivism (e. g., Jeremy Bentham); French Exegetical School (e. g.,
Jean-Charles Demolombe); and German Historical School, which in part
developed into Scientific Positivism (e. g., Savigny), and ultimately into
Conceptual Jurisprudence (e. g., Bernhard Windscheid).372 The impact of
positivism in the Americas was felt especially during the last decades of the
nineteenth century.373

The French Exegetical School occupied a paramount position in the
codification projects in the Americas. In France, soon after the adoption of
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the Code Napoléon, scholars and judges interpreted code provisions by closely
following their language (literal meaning)374 and in light of their prepar-
atory works (e. g., Pothier, Domat).375 Their interpretations were published
as commentaries to the different articles.376 The exegesis was both a way of
presenting and of teaching law,377 and Demolombe, regarded as the prince of
exegesis, advocated, as did other representatives, the supremacy of written
codified law.378 Accordingly, articles would be stated individually, with
no references to philosophical or historical argumentation.379 Examining
history was done, however, when support for a certain interpretation was
required or when reconstructing the “pedigree” of a provision.380 The Exe-
getical School followed the Code Napoléon and its representatives were read
together with the code,381 even motivating translations into vernacular
languages.382 Exegesis was therefore well received in the Americas,383 even
in Louisiana, where codifiers seemed to adhere to the school.384 The re-
construction of “pedigree” in European authors took place too, when
legislative productions required references to, for example, French, German,
or Italian works.385

The exegetical approach limited the creativity of scholars and judges,
however.386 In France first, and later in the Americas, the exegetical
approach was replaced by interpretations that responded more to social
reality.387 François Gény, in France, explored the legislation that had
developed outside of the Code Napoléon, together with customs, court
decisions, and social sciences.388 His Free Scientific Research approach
departed from the exegetical interpretation, and gave significant room for
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other sources of law (e. g., customs) that gained weight in civil law
jurisdictions.389 Another reaction came mainly from Germany, where the
Historical School, and later Scientific Positivism, advocated customs and
traditions and the objective interpretation of the law, respectively. Both
German and French ideas would react against the supremacy of the letter of
the law.390 As the examples in Quebec and Argentina show, the Exegetical
School prevailed however in law teaching, in scholarly works, and in court
decisions391 well into the twentieth century.

The Quebec Code did not immediately trigger exegetical approaches to
the law. Shortly after 1866, scholarly writings qualified as mainly historical,
philosophical, and non-professional;392 while judges continued to elaborate
decisions that did not resemble, in substance and technique, those made in
France by the adherents of the Exegetical School.393 Changes in Quebec
took place at the turn of the century and extended until the 1960 s.394 In the
early twentieth century, the Quebec Code became an untouchable icon.395

Scholarship moved towards a more analytical and exegetical understanding
of the code.396 A central place was also occupied by the code in the teaching
of law. Its structure welcomed expository and didactic teaching that
emphasized its logic and internal coherence.397 Courts were also interested
in local interpretations of the Quebec Code, and looked for local identity by
exploring diverse sources, mainly the French doctrine, and also the devel-
oping local doctrine, and the common law.398 The continuity of ancien laws
in Quebec invited historical interpretations, however.399 German ideas had
also traveled during the nineteenth century to that part of the Americas,400

and there was an interest in establishing a civilian conception of sources and
methods of interpretation that evolved into a scientific analysis of the text of
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the code.401 In 1907, Frederick Parker Walton402 completed a work that
responded to that scientific approach of inquiring into the meaning in
literary sources, though also through history.403 He provided 12 rules for
interpreting the Quebec Code,404 and three rules were of special relevance
for the value of historical sources.405 For example, Rule 11 ended by stating
that an article “must be interpreted in the light of its history.”406 He
indicated that the Reports and the library were useful tools,407 because “the
interpretation of an article of the Code may sometimes require lengthy
historical investigation.”408

The Argentine Code triggered exegetical approaches to the law. Positiv-
istic approaches, mainly those from the Exegetical School,409 were present
in the works of scholars and judges during the second half of the nineteenth
century and extended, though at a slower pace, well into the next century.410

These tried to identify the intention of the codifier,411 and promoted the
study of the letter of the law and its sources.412 A culture of the code
developed, and was reflected in scholarly writings and judicial interpreta-
tions that turned the code into a repository of legal science413 with absolute
value.414 The code was also the central figure in law teaching, together with
the work of exegetical scholars.415 Teaching followed the structure of the
code until 1910,416 and articles were broken down and studied throughout
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the years at law school.417 The legislator’s intention was sought in the
notes,418 which opened the way to studies on comparative legislation.419

Other positivistic approaches, such as the ideas of Savigny420 and Scientific
Positivism,421 were also welcomed and, though in cases language barriers
needed to be bridged, they helped develop an eclectic legal thought.422 The
work of scholars was therefore eclectic, reflecting exegetical and scientific
approaches.423 The introduction of Moreno to the library also reflects an
interest in Scientific Positivism.424 He said in the introduction of that
exegetical work that the “civil-legislation reform achieved by codification
[in Argentina] had essentially created Scientific law.”425 The new century
brought criticisms to extreme positivistic approaches, however.426 Social
sciences liberated law from the narrow exegetical approach, starting to open
the way to more scientific approaches that advocated their inclusion in the
study of law.427 These approaches, reflected in, for example, the seminal
work of Gény,428 also placed the code in a paramount position, yet, when
interpreting provisions, also used doctrine, court decisions, comparative
legislation, customs, and other social elements.429

VI. Closing Remarks

Codification in Europe and the Americas provided fertile ground for an
exercise of comparative legal history. The exercise aimed to provide a global
perspective that would help better understand the current legal culture of
Quebec, Argentina, and to some extent, other American jurisdictions that
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pursued codification during the nineteenth century. Codification developed
within social and legal contexts that were replicated throughout different
parts of the Americas. There was a circulation of legal ideas that linked both
continents, while also linking jurisdictions within the continents. Different
political and social backgrounds provided different scenarios for codifica-
tion, however.There are common legal bases and temporal parallels amongst
jurisdictions, yet each jurisdiction merits its own study.430 This paper focused
on the salient similarities between the development and application of
libraries in Quebec and Argentina: there are differences that ought to be
subject to further study.

The paper first addressed the codification processes in Quebec and
Argentina. The works of the Codifying Commission and of Vélez were
analyzed individually, identifying similarities and differences in their prod-
ucts. It was also shown that European legal elaborations (e. g., legislative acts,
doctrine) were used as formal sources in the Americas by drafters of codes,
and that some of those European materials reached at the same time the
Northern and Southern corners of the American continent.

Bibliographical information on the life and legal production of Lorimier
and Varela was provided in the second part of the paper. Lorimier and Varela
had striking aspects in common, though the most significant was that they
were part of the elite that played leading roles in the shaping of local legal
cultures. These two jurists were the men behind the mirrors that reflected
the normative transfers from Europe to the Americas. The contents of their
libraries clearly stated that drafters in the Americas highly regarded European
sources.

The paper then focused on the formal aspects of the libraries and the
impact they had within their legal contexts. These unique scholarly works
made access to European sources more expedite and assisted legal operators
in their activities. Libraries coexisted with glossed editions of codes, however.
Both types of works played important roles in the delimitation of the
positivistic approaches to law as experienced in each jurisdiction. Finally,
the paper also showed that even though 150 years have passed since their
publication, the libraries are still consulted in both jurisdictions.

The exercise of comparative legal history helped create awareness on
the attempt that American jurists made to discover the sources of local
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provisions. Those sources had mutated to become part of the local ethos even
when they could be traced, with the help of the libraries, back to Europe.
Even when there was interest in producing autonomous codifications, the
interest in European sources had a pan-American scope. It must be noted,
however, that codification was not limited to normative transfers in the
Americas, it also extended to intellectual challenges regarding creation and
adaptation.

VII. Appendix: Extracts as Reflections of Transfers

The contents of the libraries can be best illustrated by means of extracts
randomly selected from their many pages. Articles on Filial Honor and
Respect provide an example of how libraries reproduced formal sources, these
being occasionally the same. Article 371431 of the Code Napoléon is amongst
the formal sources for the Quebec and the Argentine articles on Filial Honor
and Respect. This article reads, in an English translation adopted by the
Louisiana Code, that “a child whatever be his age; owes honor and respect to
his father and mother.”432 That provision was replicated in the Quebec and
Argentine texts. For example, the Quebec Code dealt with Filial Honor and
Respect in article 242,433 while its Southern counterpart dealt with it in
article 266.434

Lorimier and Varela provided transcriptions of relevant formal sources for
the articles of their respective codes. On occasion, those formal sources were
traced back to Europe, though not necessarily to the same jurisdiction of
origin. The historical legal background helps explain that in numerous
instances Vélez looked for precedents in Castilian legal elements; while
the Codifying Commission in Quebec looked for precedents in French
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elaborations, which could be grounded on Roman law. The example pro-
vided by the article on Filial Honor and Respect illustrates that both libraries
included transcriptions of the Code Napoléon, the Québécois as part of a final
transcription, the Argentine as part of a first transcription. The Quebec
library, however, also included transcriptions of, amongst others, parts of the
Corpus Iuris Civilis, and passages from the works of Pothier and Domat.435

The Argentine library, different from the one in Quebec, included trans-
criptions of the codes of Sardinia and Chile, of the work of García Goyena,
and of the laws of the Castilian Siete Partidas.436 The libraries were therefore
able to act as mirrors, and efficiently reflect the normative transfers that took
place from Europe to the Americas.
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